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This year’s edition of the Cape Town Convention Journal (the ‘CTC Journal’) follows the 97th session
of the UNIDROIT Governing Council, which approved the convening of a Diplomatic Conference
in 2019 to adopt a new protocol to the Cape Town Convention (the ‘CTC’, ‘Convention’) on mining,
agricultural and construction equipment (the ‘MAC Protocol’). If finalised in Pretoria in November
2019, the MAC Protocol will signal the first expansion of the CTC regime to cover mobile equipment
not expressly listed in the Convention (aircraft objects, railway rolling stock and space assets). In the
light of the possible adoption of the fourth CTC protocol, two articles published in this issue focus on
the set up of an International Registry under the upcoming treaty: a comparative legal analysis of the
Aircraft Protocol and the draft MAC Protocol (W. Brydie-Watson) and an outline of key challenges
in designing the new International Registry (R. Cowan).
Beyond reflecting the increasing level of interest towards the MAC Protocol, this year’s issue includes scholarly articles relevant for the Cape Town Convention system as a whole – in line with the
journal’s focus on in-depth, qualitative analysis of important, difficult or complex topics related to the
Convention and its protocols. B. Whittaker looks at the extent to which floating security structures
are possible under the CTC and each of its protocols (including the upcoming MAC Protocol). K.
Gray and J. Wool offer a detailed analysis of the legal implications of the use of trusts in aircraft finance and leasing transactions subject to the Aircraft Protocol. A. Veneziano explores the contours
of ‘commercial reasonableness’ in the CTC. This issue is concluded by two articles focusing on issues of jurisdiction and enforcement of court judgments under the Convention: G. Cuniberti argues
that the CTC should be interpreted as entailing an implicit obligation to enforce foreign judgments,
whereas senior asset finance experts (S. Kennedy and G. Carey) examine in their short study the
bases on which the Irish courts assume jurisdiction in cases involving challenges to registrations
under the Aircraft Protocol.
As in previous years, all papers in this issue of the CTC Journal were the subject of a conference
held in Oxford under the auspices of the Cape Town Convention Academic Project. The format of the
conference is designed to facilitate intensive discussion, with a presenter (the author or co-authors
of the paper) and one or more commentators. We were joined by senior academics, practitioners,
representatives of international organisations and other officials, who offered their insightful comments and enriched the debate. The resulting scrutiny of each author’s arguments and methodology
by the key professionals in the area of secured transactions laws and asset financing ensures that only
the highest quality materials are published in the CTC Journal.
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If It Ain’t Broke, Don’t Fix It! The Development of the
Draft MAC Protocol
William Brydie-Watson*

Abstract
Once adopted, the MAC Protocol will extend the operation of the Cape Town Convention to the mining, agricultural and construction sectors. In attempting to replicate the outstanding success of the Aircraft Protocol, the draft
MAC Protocol has retained the earlier instrument’s core legal rules. However, the draft MAC Protocol also contains
additional rules to accommodate practices in the manufacture, use and financing of mining, agricultural and construction equipment. This article provides a comparative legal analysis of the Aircraft Protocol and the draft MAC
Protocol. By tracking the instrument’s development, consideration is given to how the draft MAC Protocol satisfies
the criteria set out in Article 51 of the Cape Town Convention which govern the negotiation of future protocols.
By retaining a policy of adherence to the Aircraft Protocol, the MAC Protocol is well positioned to provide a stable,
clear and predictable international regime for the financing of mining, agricultural and construction equipment.

As the fourth protocol to the 2001 Convention on International Interests in Mobile Equipment (the
‘Cape Town Convention’ or ‘Convention’), the MAC Protocol1 is in many respects the beginning
of a new chapter in the treaty’s venerable history. Of the existing protocols, the Aircraft Protocol
was adopted simultaneously with the mother Convention, while the Luxembourg Rail Protocol3 and
Space Protocol4 were both expressly recognised in the text of the Convention finalised at the 2001
5
diplomatic conference in Cape Town. As such, the MAC Protocol is the first expansion of the Cape
Town Convention that moves it outside the boundaries initially contemplated at the Convention’s
inception.
From the outset, the MAC Protocol had to resolve a conflict between two competing principles.
First, the instrument needed to create a legal framework that would improve the international landscape for the financing of mining, agricultural and construction (MAC) equipment. Second, it had
2
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Legal Officer, International Institute for the Unification of Private Law (UNIDROIT). The views expressed in this chapter
are strictly those of the author. They do not purport to represent the views of UNIDROIT.
Future Protocol to the Convention on International Interests in Mobile Equipment on Matters Specific to Mining, Agricultural and Construction Equipment.
Protocol to the Convention on International Interests in Mobile Equipment on Matters Specific to Aircraft Equipment
adopted on 16 November 2001 in Cape Town.
Luxembourg Protocol to the Convention on International Interests in Mobile Equipment on Matters Specific to Railway
Rolling Stock, adopted on 23 February 2007 in Luxembourg.
Protocol to the Convention on International Interests in Mobile Equipment on Matters Specific to Space Assets, adopted
on 9 March 2012 in Berlin.
Article 2(3) of the Convention expressly lists ‘airframes, aircraft engines and helicopters’, ‘railway rolling stock’ and ‘space
assets’ as categories over which an international interest can be constituted under the treaty.
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to do so without moving too far beyond the conceptual framework of the Cape Town Convention,
which has so successfully established an international asset-based financing regime for certain categories of high value, mobile and uniquely identifiable objects.
The fundamental tension between these two goals was carefully negotiated over a period of 13
years by UNIDROIT, resulting in a draft MAC Protocol approved by the UNIDROIT Governing
Council (‘Governing Council’) in May 2018 for transmission to a diplomatic conference for adoption in 2019. In advance of the diplomatic conference, this article provides an examination of both
the development of the draft MAC Protocol and an analysis of the articles of the draft instrument
through the comparative lens of the Aircraft Protocol. The purpose of this analysis is to scrutinise
how the draft MAC Protocol attempts to resolve the two competing goals, and whether the instrument has achieved an appropriate balance.
This article is based upon a presentation delivered at the seventh Cape Town Convention Academic Project Conference at the University of Oxford in September 2018. It provides a comparative
legal analysis of the substantive articles in Chapters I and II of the Aircraft Protocol and the MAC
Protocol.
Section I provides an analytical framework for this paper, based on Article 51 of the Cape Town
Convention. Section II briefly discusses the historical development of the MAC Protocol project, in
order to establish the two competing goals in more detail, and to identify the approach adopted to
resolve the conflict. Section III provides an article-by-article comparative analysis of Chapters I and
II of the two protocols, comprised of 13 provisions in the draft MAC Protocol and 16 provisions in
the Aircraft Protocol. The purpose of this analysis is to provide an overview of the major similarities and differences between the substantive provisions of the two instruments. In the few instances
where the draft MAC Protocol significantly diverges from the Aircraft Protocol,7 this article notes
the rationale behind the divergence but does not exhaustively explain the operation of each of the
relevant provisions. Where appropriate, this article also discusses the corresponding provisions of
the Luxembourg Rail Protocol and Space Protocol to provide further context.
This article suggests that by adopting a policy of adherence to the Aircraft Protocol’s principles
and provisions, the experts involved in the preparation of the draft MAC Protocol have prepared a
workable treaty. This policy of adherence, or consistency with the Aircraft Protocol (which can be
casually summarised as ‘if it ain’t broke, don’t fix it’) has resulted in a draft instrument that fits well
within the Cape Town Convention framework. More importantly, this article anticipates that the
draft instrument will replicate the success of the Cape Town Convention and Aircraft Protocol in
providing a stable, clear and predictable international regime for the financing of mobile equipment.
6

I. Analytical framework
This article considers the draft MAC Protocol through two mechanisms. Firstly, it examines its compatibility with the criteria set out in Article 51 of the Convention. Secondly, it considers the draft
MAC Protocol’s provisions in comparison to the provisions of the Aircraft Protocol.
Article 51 of the Convention expressly contemplates the extension of its applicability through future protocols to objects other than ‘airframes, aircraft engines and helicopters’, ‘railway rolling stock’,

6

7

4

The current text of the draft MAC Protocol is reproduced in UNIDROIT, Study 72k - CGE1 - DC - Doc. 3 (2018) <www.
unidroit.org/english/documents/2018/study72k/dc/s-72k-dc-03-e.pdf> accessed 10 March 2019. All subsequent references
to the draft MAC Protocol are references to this text, unless otherwise stated.
For example, the relationship between international interests and immovable property interests under Article VII or the
treatment of inventory under Article XII of the draft MAC Protocol.
Cape Town Convention Journal
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and ‘space assets’.8 However, it limits UNIDROIT9 to creating working groups to assess the feasibility
of extending the application of the Convention through additional protocols only to objects of ‘highvalue mobile equipment… each member of which is uniquely identifiable’.10
Accordingly, the three criteria of value, mobility and unique identifiability are broadly considered
to be the standard by which to assess whether further extension of the Cape Town Convention is
appropriate. This is in part because the Convention was designed with the regulation of aircraft in
mind, which are some of the highest value mobile assets conceivable. Evidently, the original drafters of the Convention determined that railway rolling stock and space assets comfortably satisfied
the high-value, mobile and unique identifiability criteria by their very nature. In a general sense,
trains are generally considered to be high-value, mobile assets. However, on a relative basis trains are
significantly less valuable and mobile than aircraft. Accordingly, this conceptual broadening of the
Article 51 criteria in the text of the Cape Town Convention itself became an important interpretative
tool used in applying the criteria to MAC equipment.
As is explored in Section II, the Article 51 criteria formed the core considerations in ensuring
the draft MAC Protocol stayed within the conceptual bounds of the Convention framework. Other
key facets of the draft protocol were quickly adopted by the Study Group,11 such as the creation of
an asset-based international registry. This is because divergence on key points would have instantly
moved the draft protocol outside the Cape Town Convention framework.
However, the attempt of the experts preparing the draft MAC Protocol to stay within the confines
of the Convention structure was not limited to consideration of the Article 51 criteria and a ‘if it ain’t
broke, don’t fix it’ approach to the substantive rules of the protocol. It was extended to other defining
features, such as the use of declarations to give contracting states different options in implementing
challenging parts of the protocol, and the entire structure of the instrument.
There were two rationales behind the ‘if it ain’t broke, don’t fix it’ policy. The major factor was the
outstanding success of the Cape Town Convention and Aircraft Protocol achieved over a relatively
short period. As the MAC Protocol project began to take shape in 2010, the Cape Town Convention
and Aircraft Protocol had already attracted 31 and 29 contracting states respectively, an astonishing
achievement in only nine years. This success has only gained momentum in recent years, as reflected
by the 79 and 76 contracting states that the Convention and Aircraft Protocol now have respectively.12 The rapid success not only inspired UNIDROIT to quickly contemplate additional protocols,
but it also provided a protocol with demonstrated success which could be used as a model for future
instruments.
Similarly, the second rationale for the policy was that it had already been adopted in relation to
the Luxembourg Rail Protocol and the Space Protocol. While there are some significant deviations
in legal rules as necessary to accommodate the different categories of equipment and financing practices in the rail and space industries, the core rules, structure of the instruments and drafting con8

9
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Article 2(3) expressly lists ‘airframes, aircraft engines and helicopters’, ‘railway rolling stock’ and ‘space assets’ as categories
over which an international interest can be constituted under the Convention.
Article 51 refers to the Depositary as the body which considers extension of the Convention through additional protocols.
UNIDROIT is designated as the Depositary under Article 62(1) of the Convention.
Cape Town Convention, Article 51(1).
Under UNIDROIT’s working methodology, study groups are committees of experts that are formed to prepare initial
drafts of instruments. Generally chaired by a member of the UNIDROIT Governing Council, members of study groups
sit in a personal capacity and are selected from different legal systems and geographic regions to ensure the draft text being
prepared is appropriately balanced. See UNIDROIT, ‘History and Overview’ <www.unidroit.org/about-unidroit/overview>
accessed 15 May 2019. In this article, the ‘Study Group’ refers to the UNIDROIT study group established for the development of the MAC Protocol.
As at March 2019.
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ventions used in the Luxembourg Rail and Space Protocols mirror those in the Aircraft Protocol. In
this respect, the MAC Protocol was always destined to follow its elder siblings to the greatest extent
possible. As a result of the Aircraft Protocol being used as a blueprint for all of the subsequent protocols to the Convention, many of the draft MAC Protocol’s articles are consistent with all the existing
protocols. However, for clarity and simplicity, this article focuses primarily on comparing the legal
operation of the Aircraft Protocol and draft MAC Protocol.

II. Development of the MAC Protocol
The history of the MAC Protocol project is already documented in existing literature.13 Accordingly,
this article only summarises the process for context, with a focus on core points where the reconciliation of the MAC Protocol with the Cape Town Convention framework was addressed.
Article 51
The tension between the scope of the draft MAC Protocol and the Cape Town Convention framework encapsulated by the Article 51 criteria was evident right from the beginning of the project. In
fulfilling their responsibility of monitoring and reviewing the legislative activity of UNIDROIT, its
Governing Council repeatedly insisted that the viability of the MAC Protocol project depended on
its ability to stay within the Article 51 criteria. In 2006 at the Governing Council’s 85th session, following UNIDROIT’s first report on the MAC Protocol project, the Irish Government Council member
Gerard Hogan noted the difficulties in identifying MAC equipment that was inherently mobile and
high-value.14 In 2009 at the Governing Council’s 88th session, the Danish member Michael Elmer expressed scepticism regarding the project, on the basis that the scope of the MAC Protocol was much
broader than previous protocols and needed to be narrowed down.15 Similar doubts around the applicability of the Article 51 criteria, particularly the value and mobility aspects were subsequently
raised at the Governing Council’s 89th, 90th, 91st, 92nd and 93rd sessions between 2010 and 2014.16
At the heart of the issue is how the MAC Protocol identifies the type of MAC equipment to which
it applies. In the previous protocols, a descriptive approach of a type of asset (airframe, aircraft engine, helicopter, railway rolling stock, or space asset) was sufficient for defining the applicability of
the protocol to a type of asset, on the presupposition that these types of assets inherently met the
Article 51 criteria. This is not the case for MAC equipment, especially in relation to the high-value
criterion. A small lawn mower could be viewed as MAC equipment, but is clearly outside the realm
of high value, commercial equipment that the Cape Town Convention is designed to regulate the
13

14

15

16

6

Henry Deeb Gabriel, ‘The MAC Protocol: We Aren’t There Yet – How Far Do We Have to Go?’ (2015) 4 Cape Town Convention Journal 67; Charles W Mooney Jr, ‘The MAC Protocol, Some Comments And a Challenge’ (2015) 4 Cape Town
Convention Journal 76; Charles W Mooney Jr, Marek Dubovec and William Brydie-Watson, ‘The Mining, Agricultural
and Construction Equipment Protocol to the Cape Town Convention Project: The Current Status’ (2016) 21 Unif L Rev
332, 342-347. See also, UNIDROIT, ‘The MAC Protocol: Background’ available at <www.unidroit.org/work-in-progress/
mac-protocol#a5> accessed 1 March 2019.
UNIDROIT, Governing
Council
C.D.
(85)
19
(2006) 10 <www.unidroit.org/english/governments/
councildocuments/2006session/cd85-19-e.pdf> accessed 10 March 2019.
UNIDROIT, Governing Council C.D. (88) 17 (2009) para 143 <www.unidroit.org/english/governments/
councildocuments/2009session/cd88-17-e.pdf> accessed 10 March 2019.
See UNIDROIT, Governing Council C.D. (89) 17 (2010) paras 33-37; UNIDROIT, Governing Council C.D. (90) 18 (2011)
paras 68-70; UNIDROIT, Governing Council C.D. (91) 15 (2012) paras 46-47; UNIDROIT, Governing Council C.D. (92) 17
(2013) paras 44-48; UNIDROIT, Governing Council C.D. (93) 14 (2014) paras 34-38 <www.unidroit.org/meetings/governing-council> accessed 10 March 2019.
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financing of. As such, the MAC Protocol needed to devise a new approach to delineating its scope
in relation to MAC equipment that diverged from the description-based scope mechanisms in the
prior protocols.
The breakthrough came during a six-month period in late 2013 and early 2014. The United States
Department of State and the International Law Institute organised two Issues Dialogues in Washington in November 2013 and 2014 to examine the adaptability of the Cape Town Convention to MAC
equipment.17 During discussions regarding the scope, a suggestion emerged that the World Customs
Organization’s Harmonized Commodity and Coding System (‘HS System’) be utilised to select types
of MAC equipment, as identified by six digit codes (‘HS Codes’), which satisfied the Article 51 criteria. This suggestion provided a theoretical answer to the fundamental question that had plagued the
first seven years of the project, and paved the way for the Governing Council in May 2014 to approve
the creation of the Study Group to progress the project.
Composed of various international experts in secured transactions law, the Study Group met
four times (15-17 December 2014, 8-9 April 2015, 19-21 October 2015 and 7-9 March 2016) to consider the legal issues associated with the preparation of the MAC Protocol and to prepare a preliminary draft text.18 To ensure that the Study Group faithfully followed the Governing Council’s policy
of aligning the MAC Protocol with the Convention’s existing framework, the German Governing
Council member Hans Georg Bollweg was made chair of the Study Group. Even the composition of
the Study Group reflected UNIDROIT’s desire to draft an instrument consistent with the existing
protocols. The small group of international experts chosen had all participated in the negotiation of
the previous protocols to the Cape Town Convention, with the expectation that they would utilise
their expert knowledge of the three existing protocols to assist in the preparation of a fourth.19
If it ain’t broke, don’t fix it
Beyond the strict adherence to the Article 51 criteria, a broader approach of observing the drafting and rules of the previous protocols was adopted. Throughout the process of development of the
MAC Protocol, the starting point of drafting each article was the corresponding article in the previous protocols.
This approach to consistency in drafting and substance began at an early stage. At the Governing Council’s 89th session in 2010, the French member Daniel Tricot suggested that the Aircraft and
Luxembourg Rail Protocols serve as a basis for the MAC Protocol.20 Interestingly, at that meeting the
concept of using the existing protocols as a blueprint for the MAC Protocol was initially challenged
on the basis that the contractual parties to financing agreements for MAC equipment were not of
equal strength, whereas in the aircraft and rail industries they were.21
Notwithstanding the initial debate, the use of the previous protocols as the basis of the MAC Protocol quickly became the established norm. The first draft text prepared by the UNIDROIT Secre17

18

19

20

21

UNIDROIT, Governing Council C.D. (93) 4(b) (2014) paras 10-22 <www.unidroit.org/english/governments/
councildocuments/2014session/cd-93-04b-e.pdf> accessed 10 March 2019.
UNIDROIT, Governing Council C.D. (97) 5 (2018) para 5 <www.unidroit.org/english/governments/
councildocuments/2018session/cd-97-05-e.pdf> accessed 10 March 2019.
The Study Group comprised of Michel Deschamps, McCarthy Tetrault (Canada), Charles Mooney, University of Pennsylvania (United States of America), Jean-François Riffard, Université de Clermont-Ferrand (France), Teresa Rodríguez
de las Heras Ballell, Universidad Carlos III de Madrid (Spain) and Benjamin von Bodungen, Counsel at Bird & Bird LLP
(Germany).
UNIDROIT, Governing Council C.D. (89) 17 (2010) para 33 <www.unidroit.org/english/governments/
councildocuments/2010session/cd89-17-e.pdf> accessed 10 March 2019.
ibid, intervention from Governing Council member Mr Voulgaris.
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tariat (‘Secretariat’) for consideration by the Governing Council at its 88th session in 2009 contained
22 articles based on provisions from the Aircraft Protocol and the Luxembourg Rail Protocol. This
first tentative draft, which did not fully explore major issues (such as scope or registration criteria) or
contain final provisions, adopted the Aircraft Protocol approach of extending its application to sales
of MAC equipment and employed the three insolvency alternatives contained in the Luxembourg
Rail Protocol.22
The preparation of the MAC Protocol based on a comparative analysis of the three existing protocols was expanded in the Secretariat’s report to the 90th session of the Governing Council in 2011.
The Secretariat presented a comparative table to the Governing Council containing the wording
of the three existing protocols, with a fourth column containing provisions proposed for the MAC
Protocol.23 This comparative analysis confirmed that the Secretariat intended to prepare the MAC
Protocol on the basis of the existing instruments, and would only diverge where the approaches to
issues in the existing protocols were wholly inappropriate in the MAC Protocol context, or where
new issues emerged that were not addressed in the previous protocols.
The establishment of a Study Group rich with expertise in the Cape Town Convention had its
desired effect of grounding the preparation of the preliminary draft MAC Protocol in the three existing protocols. Right from the first meeting it was clear that the drafting of the preliminary draft text
would be done by first looking to the relevant rule in the preceding protocols, with a strong presumption that where the three existing instruments had a uniform approach to a certain issue, then the
preliminary draft MAC Protocol should adopt that approach, unless it was wholly inappropriate.
Where the existing protocols diverged, a strong presumption remained that one of the approaches
utilised in the existing protocols should still be preferred to drafting an entirely new rule. An example
of this was the Study Group’s approach to the insolvency remedies. As discussed in Section III below,
the Aircraft and Space Protocols contain two sets of alternative insolvency remedies, Alternative A
and Alternative B, whereas the Luxembourg Rail Protocol contains an additional Alternative C.24 The
alternative insolvency remedies under the existing protocols are optional provisions that contracting states may choose to apply instead of their domestic insolvency law. Given the sensitive nature
of international attempts to regulate insolvency law, the Study Group prudently determined that the
preliminary draft MAC Protocol should follow the approach of the existing protocols, rather than
drafting an entirely new approach. There was also agreement that the preliminary draft text should
contain Alternative C, as it better reflected the Continental European approach to insolvency.25 The
Study Group queried whether Alternative B was necessary, given the low number of countries that
had chosen to opt for it in ratifying the Aircraft Protocol, and because Alternative C had been drafted
in part to address the alleged deficiencies in Alternative B. However, the exclusion of Alternative B
would have created a new ‘third’ approach to insolvency remedies, different from the alternatives
provided in the Aircraft and Space Protocols and the Luxembourg Rail Protocol respectively. Ultimately, the Study Group decided to include all three insolvency alternatives to retain consistency
with the Luxembourg Rail Protocol.26
22

23

24
25

26
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UNIDROIT, Governing Council C.D. (88) 3(c) (2009) <www.unidroit.org/english/governments/councildocuments/2009session/
cd88-03c-e.pdf> accessed 11 March 2019.
UNIDROIT, Governing Council C.D. (90) 4(c) (2011), Annex 2 <www.unidroit.org/english/governments/
councildocuments/2011session/cd90-04c-e.pdf> accessed 11 March 2019.
Aircraft Protocol, Article XI; Luxembourg Rail Protocol, Article IX; Space Protocol Article XXI.
UNIDROIT, Study 72K – SG1 – Doc. 5 (2015) paras 32-36 <www.unidroit.org/english/documents/2015/study72k/s-72ksg01-05-e.pdf> accessed 12 March 2019.
UNIDROIT, Study 72K – SG2 – Doc. 6 (2015) para 46 <www.unidroit.org/english/documents/2015/study72k/sg02/s-72ksg02-06-e.pdf> accessed 12 March 2019.
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The discussion around the insolvency alternatives illustrates the quite extreme lengths the Study
Group went to in order to avoid including provisions in the preliminary draft MAC Protocol that did
not directly align with the previous protocols. Even though the Study Group was not strongly convinced that insolvency remedy Alternative B would be utilised by contracting states, the fact that its
exclusion would have resulted in the MAC Protocol losing consistency with the previous protocols
combined with the optional nature of the insolvency remedies was enough for the Study Group to
include Alternative B in the preliminary draft instrument.
The Study Group concluded its preparation of the preliminary draft MAC Protocol after its fourth
meeting in March 2016 and determined that the draft instrument was sufficiently developed to be
submitted to the Governing Council with a recommendation that a Committee of Governmental
Experts27 (‘CGE’) be convened to further consider the protocol. In presenting the instrument to the
Governing Council, the Secretariat stressed that the articles of the preliminary draft MAC Protocol
were overwhelmingly consistent with the articles of the existing protocols. The report to the Governing Council explicitly noted that, where possible, the 33 articles in the Study Group draft mirrored
the language and legal substance of the corresponding provisions in the three previous protocols and
that most articles were almost identical to previous protocols.28 The report further explained that
where the previous protocols differed from one another in their approach to a particular issue, the
Study Group adopted the provisions from the previous protocol that were most suitable for the MAC
equipment context.
During the Governing Council’s meeting itself, the Secretariat further verbally reiterated the
preliminary draft MAC Protocol’s consistency with the previous protocols, noting that 27 of the
33 articles closely mirrored the corresponding articles in the previous protocols.29 In approving the
convening of the Committee of Governmental Experts, the Governing Council members explicitly referred to two reasons underpinning their belief that the preliminary draft MAC Protocol was
sufficiently developed to progress to the next stage of negotiation: (i) that the protocol had largely
remained consistent with the rules in the existing protocols and (ii) that the Study Group had identified appropriate solutions to those issues that required a new approach.30
Following the submission of the draft instrument to the Committee of Governmental Experts,
in supporting the Governing Council’s wishes, UNIDROIT continued to take steps to ensure that
consistency with the previous protocols was a major policy consideration for the CGE. Primarily,
this was achieved through the preparation of an explanatory report for the preliminary draft MAC
Protocol (‘Explanatory Report’).31 The 70-page document provided explanatory comments on each
article in the preliminary draft text, as prepared by the Study Group and approved by the Governing Council. On an article-by-article basis, the Explanatory Report directly tied each provision of
the preliminary draft MAC Protocol to its corresponding articles in the previous protocols, and
27

28

29

30
31

Under UNIDROIT’s working methodology, intergovernmental negotiation of a draft instrument before it proceeds to a
diplomatic conference for adoption is undertaken by a committee of governmental experts. Therefore, Article 51(2) of
the Cape Town Convention provides that the Depositary (UNIDROIT) shall invite all State Parties to the Cape Town
Convention, UNIDROIT member States, member States of the United Nations and relevant intergovernmental organisations to participate in a committee of governmental experts for the negotiation of additional protocols to the Cape Town
Convention.
UNIDROIT, Governing Council C.D. (95) 5 (2016) paras 7-9 <www.unidroit.org/english/governments/
councildocuments/2016session/cd-95-05-e.pdf> accessed 12 March 2019.
UNIDROIT, Governing Council C.D. (95) 15 (2016) para 143 <www.unidroit.org/english/governments/
councildocuments/2016session/cd-95-15-e.pdf> accessed 12 March 2019.
ibid paras 148-158.
UNIDROIT, Study 72K – CGE1 – Doc. 3 corr (2017) <www.unidroit.org/english/documents/2017/study72k/cge01/s-72kcge01-03corr-e.pdf> accessed 12 March 2019.
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explained the operation of each article in this light. The Explanatory Report states that where articles
were based upon those in the previous protocols, material from the official commentaries to the
previous protocols was adapted to explain the purpose and function of the relevant provisions.32 In
designing the Explanatory Report in such a way, UNIDROIT ensured that states that were considering the provisions of the preliminary draft MAC Protocol for the first time would be doing so from
the perspective of the existing protocols.
The Committee of Governmental Experts met over two sessions in March and October 2017.
During negotiations, the participating states themselves further entrenched the position of the existing protocols as a fundamental factor in drafting the preliminary draft MAC Protocol through its
election of the CGE’s officers.33 The election of Dominique D’Allaire of the Canadian delegation as
chair of the CGE ensured that the CGE would be led at the highest level by an individual with a deep
appreciation and understanding of the Cape Town Convention system, as D’Allaire had previously
been the chair of the Luxembourg Rail Protocol diplomatic conference in 2007. The appointment
of Roy Goode34 as the reporter for the CGE further guaranteed that the CGE’s deliberations would
be guided by the world’s leading expert in the Cape Town Convention system and its three existing
protocols.
Given these factors, it is unsurprising that the CGE upheld the Study Group’s approach to maintaining consistency between the MAC Protocol and the previous protocols to the greatest extent
possible.35 Over both sessions, the vast majority of the preliminary draft MAC Protocol’s articles
were subject to unanimous support and approval, and most articles drafted by the Study Group were
adopted verbatim by the CGE. The CGE spent the majority of its time crafting the preliminary draft
text’s approach to new issues rather than reopening issues that were substantively dealt with in the
previous protocols.
On 3 May 2018 at its 97th session in Rome, the Governing Council authorised the Secretariat to
submit the draft MAC Protocol to a diplomatic conference, which will be held in Pretoria, South
Africa in November 2019. Given the longstanding commitment to upholding the ‘if it ain’t broke,
don’t fix it’ policy throughout the development of the MAC Protocol, it is reasonable to assume that
this approach will be continued at the diplomatic conference.

III. Comparative analysis of the MAC Protocol and the Aircraft Protocol
Considering the importance placed on designing a protocol that was consistent with the Cape Town
Convention framework and the existing protocols, it is unsurprising that the draft MAC Protocol is
overwhelmingly consistent with the Aircraft Protocol.
While modelled on the Aircraft Protocol, the draft MAC Protocol also has many similarities with
the Luxembourg Rail Protocol. In addition to the many almost uniform articles that the draft MAC
Protocol has adopted from the three previous protocols, the draft MAC Protocol additionally utilises the Luxembourg Rail Protocol’s approach to insolvency remedies, and registration of notices of
sale. While the Luxembourg Rail Protocol lends itself to a more straightforward comparison to the
draft MAC Protocol, this article uses the Aircraft Protocol as the basis of comparison for a number
32
33

34

35
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ibid para 1.
UNIDROIT, Study 72K – CGE1 – Report (2017) paras 1-5 <www.unidroit.org/english/documents/2017/study72k/
cge01/s-72k-cge01-report-e.pdf> accessed 12 March 2019.
Roy Goode is the author of the official commentaries to the Aircraft Protocol, Luxembourg Rail Protocol and the Space
Protocol.
UNIDROIT, Governing Council C.D. (97) 5 (2018) paras 8, 12-13 <www.unidroit.org/english/governments/
councildocuments/2018session/cd-97-05-e.pdf> accessed 12 March 2019.
Cape Town Convention Journal

2018

If It Ain’t Broke, Don’t Fix It! The Development of the Draft MAC Protocol

of reasons. First, the Aircraft Protocol is the original protocol and was used as a blueprint for the
subsequent protocols, which makes it a natural starting point for a comparative analysis. Second, the
Aircraft Protocol has attracted 76 contracting states36 and has entered into force. As a result, many
more governmental experts, academics and practitioners will have a greater familiarity with the Aircraft Protocol than the Luxembourg Rail Protocol. Third, the Aircraft Protocol has an operational
registry. Fourth, the clear divergences between the MAC and Aircraft Protocols on certain issues,
such as application to sales, allows this article to explain why decisions were made to divert from the
successful status quo.
From a macro perspective, the Aircraft Protocol and draft MAC Protocol are structured similarly.
The Aircraft Protocol has six chapters, 37 articles and one annex, whereas the draft MAC Protocol
has six chapters, 34 articles and three annexes. The six chapters of the draft MAC Protocol directly
mirror the Aircraft Protocol’s chapters (sphere of application and general provisions, default remedies and priorities, registry provisions, jurisdiction, relationship with other conventions and final
provisions). The annexes to the two instruments perform different functions; the annex to the Aircraft Protocol contains the model form for an irrevocable de-registration and export request authorisation (‘IDERA’), whereas the draft MAC Protocol’s annexes contain the HS Codes which cover
equipment which falls within the scope of the protocol.
The text of the preamble of the draft MAC Protocol is based directly on that of the Aircraft Protocol. The draft MAC Protocol substitutes the reference to the 1944 Convention on International Civil
Aviation in the Aircraft Protocol with a reference to the role played by the HS System in determining the scope of the draft MAC Protocol. The draft MAC Protocol preamble also contains a direct
reference to the Article 51 criteria in its second paragraph, which was added during the first session
of the Committee of Governmental Experts to emphasise the draft MAC Protocol’s conformity with
these principles. The Study Group draft originally contained a reference in the fourth paragraph to
the particular benefit the draft MAC Protocol would have in developing countries.37 However, at the
second session of the Committee of Governmental Experts (‘CGE2’), a number of delegations from
emerging markets and developing countries suggested the preamble should instead refer to global
economic benefits only, which led to the removal of the reference to developing countries from the
fourth paragraph.38
Article I is largely consistent between the Aircraft Protocol and draft MAC Protocol. Both contain
an identical rule in Article I(1) that terms in the protocol have the same meanings as those used in
the Convention, which ensures the 40 definitions in the Convention are also applicable to the protocol. In paragraph 2, the definitions of ‘guarantee contract’, ‘guarantor’, ‘insolvency-related event’ and
‘primary insolvency jurisdiction’ are identical in all four protocols. The draft MAC Protocol defines
‘agricultural equipment’, ‘construction equipment’ and ‘mining equipment’ individually to allow for
their separate listings in the annexes to the protocol (HS Codes for mining equipment in Annex
1, HS Codes for agricultural equipment in Annex 2 and HS Codes for construction equipment in
Annex 3). Article I also contains definitions for new terms not used in the Aircraft Protocol: ‘Harmonized System’, ‘immovable-related equipment’, ‘dealer’ and ‘inventory’. These additional definitions reflect three of the key core areas in which the draft MAC Protocol diverges from the Aircraft
Protocol, as explored below.
While the descriptive approach of the definitions of ‘airframe’, ‘aircraft engine’ and ‘helicopter’ in
36
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the Aircraft Protocol differ significantly from the draft MAC Protocol’s approach to defining ‘agricultural equipment’, ‘construction equipment’ and ‘mining equipment’ by reference to the lists of HS
Codes in the annexes, they share a commonality in that both sets of definitions include ‘all installed,
incorporated or attached accessories and parts and all data, manuals and records relating thereto’.
The wording of these expansions of the definitions slightly differ in the two protocols. The Aircraft
Protocol also includes ‘equipment’ and ‘modules’, whereas the draft MAC Protocol includes the word
‘components’ (however they are taken to apply to substantively the same material). The draft MAC
Protocol contains an additional limitation in that the definitions of ‘agricultural equipment’, ‘construction equipment’ and ‘mining equipment’ only include installed, incorporated or attached accessories to the extent that these additional parts ‘do not fall within a separate Harmonized System code
listed in that Annex’. This limitation was necessary to prevent two pieces of MAC equipment temporarily physically attached, such as a tractor and harvester, being defined as one indistinguishable
piece of equipment. The equipment definitions did not require the Aircraft Protocol limitations in
relation to ‘military, police and customs’ equipment, partially due to the extremely limited likelihood
that MAC equipment would have a military function, but predominantly because it was understood
that the HS System lists equipment with a military function separately under Chapter 93.
Paragraphs 1 and 2 of Article II of the two protocols are largely consistent, except for one important nuance added to the draft MAC Protocol during CGE2. Article II(1) of the draft MAC Protocol
provides that the Convention shall apply in relation to MAC equipment as provided by the terms
of the protocol and its annexes, ‘irrespective of any intended or actual use of the equipment’. This
insertion reflected a policy understanding adopted by the Study Group that the primary mechanism
determining the scope of the draft MAC Protocol is the HS Codes listed in the annexes. The effect
of Article II(1) is that once uniquely identifiable equipment is covered by a relevant HS Code, it is
within the scope of the draft protocol, regardless of its function. Without Article II(1) the application
of the draft protocol could become clouded – yet a party should not be able to void an international
interest in MAC equipment by using it outside the MAC sectors, for example by using a tractor for
transport.
Article II of the draft MAC Protocol contains an additional two paragraphs not included in the
Aircraft Protocol. Article II(3) of the draft MAC Protocol contains a mechanism which allows contracting states to limit their implementation of the protocol to one or more of the mining, agricultural or construction sectors. Article II(4) is a further limitation of the instrument’s scope, designed
to ensure that objects falling within the scope of the Aircraft Protocol, the Luxembourg Rail Protocol
or the Space Protocol are outside the scope of the draft MAC Protocol. It achieves this by carving out
of the draft MAC Protocol any object which would fall under any of the previous protocols, even if
that object falls within the definition of ‘mining, agricultural or construction’ objects (by virtue of
being listed in one of the relevant HS Codes in the annexes to the protocol).39 The approach of Article
II(4) is consistent with Article II(3) of the Space Protocol, which similarly limits its application in
relation to aircraft objects unless they are primarily designed for use in space.
The draft MAC Protocol does not contain an article corresponding to Article III of the Aircraft
Protocol, as the draft MAC Protocol does not apply to sales. This approach was based upon input
from the private sector, which indicated that it did not want the draft MAC Protocol to apply to sales.
Instead, the draft MAC Protocol allows for the registration of notices of sale under Article XVIII, as
consistent with Article XVII of the Luxembourg Rail Protocol. The registration of a notice of sale in
the international registry is for information purposes only and does not have legal effects under the
Convention or protocol. The purpose of allowing the registration of notices of sale is to give notice of
39
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the sale transaction with a view to securing a priority under national law.40 In deciding to follow the
Luxembourg Rail Protocol approach, the Study Group noted that not inserting any article in relation
to sales would constitute a further deviation from the previous protocols (which either allowed the
registration of notices of sales without any substantive effect, or required such registrations for the
purposes of applying the priority rules).41
The draft MAC Protocol does not vary the sphere of application by reference to registration in a
domestic registry, as the Aircraft Protocol does in Article IV. As consistent with Article 3 of the Convention, the draft MAC Protocol applies where the debtor is located in a contracting state, regardless
of where the creditor is located.
Article III of the draft MAC Protocol is substantively identical to Article IV(3) of the Aircraft
Protocol. This rule allows parties through written agreement to exclude the protocol’s insolvency
remedies or vary other provisions of the protocol, except for three unalterable default remedy provisions: (i) a creditor shall not procure the export and physical transfer of an object without prior
consent in writing from the holder of a priority registered interest, (ii) remedies must be exercised in
a commercially reasonable manner and (iii) reasonable prior notice under Article 8(4) the Convention is satisfied by either 10 working days under the Aircraft Protocol or 14 calendar days under the
draft MAC Protocol. Curiously, the Luxembourg Rail Protocol does not extend this prohibition on
derogation in the first instance above, preventing a creditor from procuring the export and physical
transfer of equipment without written consent of higher-ranking registered creditors.
Article IV of the draft MAC Protocol is consistent with Article VI of the Aircraft Protocol in
regulating representative capacities. The drafting of Article IV of the draft MAC Protocol is identical
to Article IV of the Luxembourg Rail Protocol, which is slightly more specific in clarifying what is
meant by ‘effect a registration’ by referencing Article 16(3) of the Convention. The differing wording
is not understood to give rise to a difference in interpretation of the legal rules (aside from the Aircraft Protocol additionally applying to sales) or powers and responsibilities of representatives under
the two instruments.
The draft MAC Protocol has significantly more flexibility than the Aircraft Protocol in what is
required in relation to an object for the constitution of an international interest. Article VII of the
Aircraft Protocol requires an aircraft object manufacturer’s serial number, the name of the manufacturer and its model designation to satisfy the formal criteria for the constitution of an international
interest under Article 7 of the Convention. Article V of the draft MAC Protocol instead adopts the
approach of the Luxembourg Rail Protocol, which provides that unique identification is unnecessary
for the constitution of an international interest. In doing so, the draft MAC Protocol distinguishes
the identification requirements for the formation of an agreement from the more stringent requirements for registration imposed by Article XVII. By necessary implication, it also overrides Article
2(2) of the Convention requiring that an object be uniquely identifiable.42
In regulating choice of law, Article VI of the draft MAC Protocol and Article VIII of the Aircraft
Protocol are almost identical in allowing contracting states to optionally apply the article (the only
difference being that Article VIII of the Aircraft Protocol also applies to contracts of sale). The article allows parties to an agreement to decide on the applicable law that governs the contract. This
approach is consistent also with the Luxembourg Rail Protocol. Interestingly, the Space Protocol
40
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contains the same basic rule but reverses the onus of the declaration: contracting states automatically
apply the choice of law rule in Article VIII of the Space Protocol unless they specifically opt out of it.
It is unclear why such a change was adopted in the Space Protocol. Possibly it was to further cement
the ideals of party autonomy and freedom of contract.
Article VII of the draft MAC Protocol has been the subject of extensive analysis by both
UNIDROIT43 and international experts.44 Article VII requires contracting states to mandatorily
apply one of three alternative approaches which determine the relationship between an international
interest in MAC equipment and a domestic law interest arising from its association with immovable
property. This article has no corresponding rule in any of the three existing protocols as aircraft objects, railway rolling stock and space assets generally cannot become subject to immovable property
law. The term ‘association’ is used rather than ‘attachment’ or ‘affixation’, as under the law in some jurisdictions, interests in immovable property could extend to mobile equipment that was utilised for
the economic exploitation of the immovable property, even where there was no physical connection
between the equipment and the immovable property.45 The experts preparing the draft MAC Protocol had to tread very carefully in dealing with this issue, as states often regard the treatment of their
territory as an issue of sovereignty, which makes it particularly challenging to harmonise immovable
related interests at an international level. However, the freedom granted to states by Article VIII
in choosing one of three different alternative approaches in determining the relationship between
immovable property and international interests gained the favour of negotiating states during the
Committee of Governmental Experts sessions and provides a well-balanced solution.
Article VIII of the draft MAC Protocol is largely consistent with Article IX of the Aircraft Protocol
in allowing contracting states to optionally provide creditors with the additional default remedy of
exporting and physically transferring equipment from the territory in which it is situated. Paragraph
1 of both articles provides that this additional remedy is only available where the debtor has agreed
to the remedy. Paragraph 2 in both articles provides that the additional remedy cannot be exercised
without the prior written consent of higher-ranking creditors.
There are three differences between Article VIII of the draft MAC Protocol and Article IX of the
Aircraft Protocol. First, Article IX of the Aircraft Protocol provides the additional remedy of deregistration of the aircraft, a remedy that is particular to the aviation context and is often required to
procure the export and physical transfer of an aircraft. Second, paragraph 4 of the two corresponding articles slightly differs in how many days constitute ‘reasonable prior notice’ under Article 8(4)
of the Convention: the Aircraft Protocol requires ten or more working days, whereas the draft MAC
Protocol requires the more precise 14 or more calendar days. In most circumstances this would be
the same amount of time, however the draft MAC Protocol follows the Luxembourg Rail Protocol in
providing additional clarity, as what constitutes a ‘working day’ may vary in different countries. Finally, the two articles differ in how they require authorities in contracting states to assist creditors in
exercising their additional remedies made available under the article. The Aircraft Protocol requires
the registry authority to honour a request for de-registration and export where a request has been
properly submitted under an IDERA and that higher-ranking creditors have agreed or had their
43
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interest discharged. Instead, the draft MAC Protocol imposes a general obligation on contracting
states to ensure that the relevant administrative authorities expeditiously assist a creditor in exercising remedies under the protocol, based on Article VII(5) of the Luxembourg Rail Protocol.
The precise nature of the obligations placed on the ‘administrative authorities’ of a contracting
state by Article VIII(5) of the draft MAC Protocol (and also by Articles IX(6), Article X Alternative A(8) and Article X Alternative C(9)) was extensively discussed during CGE2.46 Concerns were
raised that the absence of clarity in relation to the obligations imposed on the types of administrative authorities would cause challenges in implementing the protocol, especially for federal states.
Several delegations suggested that the provision should allow for contracting states to opt-out of
this particular aspect of Article VIII, which is itself an opt-in provision. Other delegations proposed
alternative drafting formulations of the rule that provided additional clarity on the types of authorities that might be involved in assisting the export and physical transfer of equipment. Ultimately, no
consensus was reached, although additional wording from one of the alternative drafting proposals
(‘including but not limited to tax and custom authorities and transport infrastructure authorities’)
was inserted in square brackets in the draft MAC Protocol. This issue will undoubtably be the subject
of further discussion at the MAC Protocol diplomatic conference in 2019.
Article IX of the draft MAC Protocol modifies the Convention’s provisions regarding relief pending final determination and is largely consistent with Article X of the Aircraft Protocol. Similar to
Article VIII, the draft MAC Protocol does not contain references to the registry authority and mentions ‘calendar days’ instead of ‘working days’ in paragraph 2.
As discussed briefly in Section II, the opt-in insolvency remedies in Articles X of the draft MAC
Protocol and Article XI of the Aircraft Protocol are legally consistent in providing optional insolvency Alternatives A and B, however the draft MAC Protocol additionally provides Alternative C
in conformity with the Luxembourg Rail Protocol. Given the importance and sensitivity of the insolvency remedy provisions, the draft MAC Protocol does not alter any of the substantive rules,
although the provisions dealing with administrative authorities in Article X Alternative A(8) and
Article X Alternative C(9) are currently in square brackets as explained in the analysis on Article
VIII above.
Article XII of the draft MAC Protocol is an entirely new provision which deals with the protocol’s
treatment of inventory. Article XII was inserted into the draft instrument during CGE2, based upon
a proposal from the private sector, which suggested that the draft MAC Protocol should allow contracting states to exclude the application of the protocol to interests in equipment held as inventory
by dealers.47 There is no corresponding provision in the existing protocols for the simple reason that
aircraft objects, railway rolling stock and space assets are not commonly held by equipment dealers
as inventory. Article XII of the draft MAC Protocol has two underlying policy rationales: (i) the draft
MAC Protocol should provide additional protections to buyers and lessees of MAC equipment from
dealers and (ii) contracting states should have a choice as to whether the draft MAC Protocol applies to inventory financing. It was originally proposed by the private sector to allow the practice of
inventory financing to continue in states where existing arrangements already functioned efficiently.
The current drafting of Article XII has some issues. The CGE2 drafting committee’s admirable
attempt to deal with two different albeit interrelated policy concerns in the same article has resulted
in Article XII being a complex provision that is difficult to read. Paragraphs 1 and 2 set out the
mandatory rule designed to provide additional protections to buyers and lessees of MAC equipment
46
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from dealers, whereas paragraphs 3 to 7 provide the opt-out allowing states to remove all inventory
financing from the scope of the protocol. The rationale for both providing the mandatory take-free
rule in paragraphs 1 and 2 and allowing a contracting state to exercise the opt-out in paragraphs 3
to 7 is that states that choose not to exercise the inventory financing opt-out may nonetheless want
to preserve their take-free rules under domestic law. Article XII will probably be subject to drafting
changes at the MAC Protocol diplomatic conference, although the final text is likely to retain some
mechanism allowing for the exclusion of inventory financing from the scope of the MAC Protocol.
Further analysis on Article XII was provided by Bruce Whittaker in his paper at the seventh Cape
Town Convention Academic Project Conference.48
The draft MAC Protocol does not contain a corresponding provision for Article XIII of the Aircraft Protocol regarding de-registration and export request authorisations. Nor does the draft MAC
Protocol contain a corresponding article for Article XIV of the Aircraft Protocol regarding modification of priority provisions, as the draft MAC Protocol does not apply to sales. Similarly, the
draft MAC Protocol does not contain a corresponding article for Article XV of the Aircraft Protocol
regarding the modification of the Convention’s assignment provisions. Article XV of the Aircraft
Protocol modifies Article 33 of the Convention by inserting the additional requirement of obtaining a debtor’s consent in writing before an assignee may enforce a debtor’s duty to make payment or
perform other obligations. The Study Group noted that this additional requirement was included in
the Aircraft Protocol because it reflected the established practice in the aircraft financing industry,
whereas the Luxembourg Rail Protocol did not follow such an approach as it did not reflect existing
practice in that industry.49
The debtor provisions in Article XIII of the draft MAC Protocol are largely consistent with Article
XVI of the Aircraft Protocol in giving debtors the right of quiet possession of equipment where the
debtor is not in default. Article XVI of the Aircraft Protocol additionally regulates the rights of buyers, because of that protocol’s application to sales.
This concludes the comparative analysis of Chapters I and II of the draft MAC Protocol and the
Aircraft Protocol. Chapters IV (Jurisdiction) and V (Relationship with Other Conventions) of the
two instruments are generally consistent, although the Aircraft Protocol necessarily has additional
articles in Chapter V that govern the treaty’s relationship with relevant aviation treaties, such as the
Geneva Convention on the International Recognition of Rights in Aircraft50 and the Convention for
the Unification of Certain Rules Relating to the Precautionary Attachment of Aircraft.51
The final provisions in Chapter VI of the instruments are also generally consistent. As these provisions are not substantive, they do not warrant an article by article comparative analysis. However,
there are three issues in the final provisions that are worth noting. First, the draft MAC Protocol
decided to retain the Aircraft Protocol’s approach to the making of declarations. Initially, the Study
Group decided that the approach to declarations uniformly adopted across the previous three protocols was unnecessarily complicated and the preliminary draft MAC Protocol should use a clearer,
simplified system.52 However, despite agreement that a simplified system would make the proto48
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col more user-friendly for contracting states, the Study Group ultimately decided to revert to the
original declarations structure reflected in the existing three protocols.53 This is yet another example
where consistency with the previous protocols was the overriding policy adopted in preparing the
MAC Protocol.
Second, it is interesting to note that Article XXIV of the draft MAC Protocol currently requires
five ratifications for the draft MAC Protocol to enter into force,54 as compared to the eight ratifications that were required by Article XXVII of the Aircraft Protocol for its entry into force. This can
be further contrasted with the four ratifications required by Article XXII of the Luxembourg Rail
Protocol for entry into force and the 10 ratifications required by Article XXXVIII of the Space Protocol. The higher number of ratifications required for entry into force of the Aircraft Protocol was due
to its adoption at the same time as the Cape Town Convention itself and the pragmatic necessity of
having sufficient contracting states to ensure the international registry would be economically viable.
The ten states requirement for entry into force of the Space Protocol was a result of challenges that
arose at the diplomatic conference. Comparatively, the five states currently needed under the draft
MAC Protocol would indicate that the instrument is not facing the same political challenges that the
Space Protocol did.
Third, it should be noted that Article XXXIII of the draft MAC Protocol providing for how the
instrument can be amended will be significantly different from its corresponding article in the Aircraft Protocol. Currently bracketed in the draft MAC Protocol, Article XXXIII requires different
amendment mechanisms for the text of the protocol itself, which would be based upon the standard
treaty law amendment mechanism in the Aircraft Protocol, and a more streamlined amendment
mechanism for changes to the HS Codes in the annexes to the draft MAC Protocol. While relatively
straightforward on its face, the drafting of Article XXXIII requires careful balancing of a contracting state’s right to control changes to its obligations under the protocol with the need to adapt the
protocol to reflect technical changes to the HS System, which occur approximately once every five
years. This complex article was the subject of a detailed paper at the sixth Cape Town Convention
Academic Project Conference in 2017.55
In concluding this comparative analysis, it is also worth noting that the draft MAC Protocol followed the Aircraft Protocol in not including an article that is present in both the Luxembourg Rail
Protocol and the Space Protocol. Article XXV of the Luxembourg Rail Protocol and Article XXVII
of the Space Protocol provide a public service rule, which in certain circumstances would prevent a
creditor from enforcing its default or insolvency remedies against a debtor in relation to an object
that is performing a public service. While the two protocols deal with this issue in different ways,
Articles XXV and XXVII reflect the same underlying policy in attempting to strike an appropriate
balance between the interests of a creditor seeking to exercise remedies against an object subject
to an international interest performing a public service, and of a state that is anxious to ensure the
continuity of the performance of the particular public service, notwithstanding the debtor’s default.56
These provisions created significant consternation during the negotiation of the two instruments,
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especially in relation to the Luxembourg Rail Protocol.57 The draft MAC Protocol was able to avoid
the issue altogether, on the basis that the MAC sectors do not provide continuous public services.58
This additional similarity between the draft MAC Protocol and the Aircraft Protocol could be significant in lowering the risk for creditors in issuing credit for mining, agricultural and construction
equipment in the future.

IV. Conclusion
Sections I and II of this article explored UNIDROIT’s determined endeavours over 13 years to ensure that the MAC Protocol stayed within the confines of the Cape Town Convention system, both
through adherence to the Article 51 criteria and through the ‘if it ain’t broke, don’t fix it’ policy of
retaining consistency with the provisions of the earlier protocols. The article-by-article comparison
in Section III confirmed that the majority of the substantive rules in the draft MAC Protocol are
consistent with the Aircraft Protocol on key issues, such as application based on the location of the
debtor, simplified rules for constituting international interests, priority rules, default remedies and
optional insolvency remedies. The basic framework of the two instruments is almost identical. The
draft MAC Protocol was also consistent with the Aircraft Protocol in avoiding the challenging public
service issue.
However, there are some significant necessary divergences in the draft MAC Protocol which reflect the differences between aircraft and MAC equipment and how they are financed. The use of
the HS System to determine the application of the draft MAC Protocol to types of equipment, the
non-application of the protocol to sales, the mandatory declaration required to determine the relationship between international interests in MAC equipment and interests in immovable property
and the treatment of inventory are the major examples of these necessary divergences. Importantly,
these necessary divergences appeared to have garnered the support of states during the governmental expert negotiations in 2017.
The current draft protocol appears to provide a strong basis for creating an international legal
framework for the financing of MAC equipment. Hopefully, the diplomatic conference can work
effectively to resolve the few remaining substantive issues and adopt a final instrument that enjoys
broad support across the globe. However, the adoption of a robust instrument with acceptable legal
rules will not guarantee that the MAC Protocol will replicate the phenomenal success of the Aircraft
Protocol. To do so, the MAC Protocol must also ensure it continues to enjoy strong support from
the private sector, and provide concrete economic benefits to incentivise states to ratify. The focus of
this paper has necessarily been the legal similarities and differences between the draft MAC Protocol
and the Aircraft Protocol. In concluding, it is worth reflecting on these two other areas in which the
MAC Protocol has attempted to replicate the development of the Aircraft Protocol: private sector
engagement and economic impact.
Throughout the negotiation of the MAC Protocol, the private sector has been an active partner
in the project. As consistent with the established practice for the Aircraft Protocol, in 2015 leading
private stakeholders formed the Mining, Agricultural and Construction Equipment Working Group
(‘MAC Working Group’). Representing the manufacturers, financiers, legal advisors and end-users
involved in the mining, agricultural and construction industries, the MAC Working Group is responsible for encouraging private sector engagement with the MAC Protocol project as well as communicating private sector views during negotiations. The MAC Working Group has 13 members,
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which includes the largest global manufacturers of MAC equipment and several trade associations.59
If the MAC Protocol is to enjoy rapid entry into force, the MAC Working Group will have to perform
a similar role to that of the Aviation Working Group in championing the instrument worldwide and
actively assisting states in implementation.
In relation to the future instrument’s economic impact, the MAC Protocol is only the second
treaty in the history of UNIDROIT to have been the subject of an ex ante economic assessment (the
first being the Aircraft Protocol). A 2018 independent report prepared by Warwick Economics and
Associates concludes that the MAC Protocol is predicted to have a positive impact of USD 23 billion
on GDP in developing countries and of USD 7 billion in developed countries, for a total impact on
GDP equivalent to USD 30 billion a year.60 It is also estimated that over a ten-year period, the protocol may increase the stock of MAC equipment in developing countries by USD 90 billion. As the
scope of the economic assessment was limited to the 63 UNIDROIT member states, the actual global
economic impact is likely to be much higher should it enjoy widespread ratification.61
Thus, the MAC Protocol project has attempted not only to stay true to the Aircraft Protocol in
terms of its legal rules and drafting, but also in relation to its engagement with the private sector and
focus on economic benefits. It is hoped that these policies will translate to a similar outcome in terms
of contracting states in the coming years.
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MAC Working Group, ‘Members of the MAC Working Group’ <www.macwg.org/members> accessed 10 March 2019.
Warwick Economics and Associates, ‘An Economic Assessment of the Fourth Protocol to the Convention on International
Interests in Mobile Equipment on Matters Specific to Mining, Agricultural and Construction Equipment’ (2018) <www.
unidroit.org/english/documents/2018/study72k/1808-final-mac-protocol-ea.pdf> accessed 10 March 2019.
A further factor that will affect the economic impact of the MAC Protocol is whether the Organisation for Economic
Co-operation and Development (OECD) agrees to allow export credit agencies to lower the cost of credit in relation to
the financing of MAC equipment for debtors in countries that have ratified the MAC Protocol, as is the case under the
Aircraft Protocol with the Aircraft Sector Understanding. See OECD, ‘Aircraft Specific Rules’ <www.oecd.org/trade/topics/
export-credits/arrangement-and-sector-understandings/aircraft-specific-rules> accessed 15 May 2019.
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Comparison of the Aircraft and MAC International
Registries
Rob Cowan*

Abstract
In this, not-so-new, world of e-commerce, lawyers and engineers must work together to properly design online
systems, to ensure these systems are effective, legally and practically. Poor technical design can undermine the acceptance of the system, no matter how well thought out the underlying legal regime. An interesting example is the set
of registries pursuant to the Cape Town Convention. These specialist collateral registries are global with significant
legal and commercial effect. However, that effect could be nullified with poor design. The registry operating under
the Cape Town Convention’s Aircraft Protocol since 2006 has recorded over 1 million registrations. In designing its
sister registry which will operate under the proposed protocol on mining, agricultural and construction equipment,
engineers and lawyers must resist the temptation to simply copy and paste. Respecting the success of the Aircraft
Protocol registry is fine, but blindly aping its approach would lead to failure for its sister registry.

I. Introduction – design as an enabler of success
The 2001 Convention on International Interests in Mobile Equipment (the ‘Convention’) is a private
law international treaty focusing on secured creditor rights, with an individual protocol for each category of equipment. As of the date of this article, the Aircraft Protocol1 is open for ratification and accession, while the Rail Protocol2 and Space Protocol3 are open for signature, ratification or accession.
However, only the Aircraft Protocol has become effective and its International Registry operational.
A fourth protocol on mining, agricultural and construction equipment (the ‘MAC Protocol’), which
is currently in draft form, will be the subject of a diplomatic conference in Pretoria, South Africa,
in November 2019. In preparation for that diplomatic conference, this article explores what can be
learned from the existing International Registry and makes recommendations for consideration by
those who will take part.
The material in this article was presented at the Cape Town Convention Academic Conference
in Oxford University in September 2018 and, subsequently, was updated based on the feedback and
*
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ideas received at that event. The article is based on a non-legal comparison of the International Registry pursuant to the Aircraft Protocol and the International Registry pursuant to the MAC Protocol,
although some registry related legal provisions are also considered. A legal comparison of the two
protocols was presented by Willian Brydie-Watson.
The International Registry pursuant to the Aircraft Protocol (‘AIR’), came into operation in March
2006. Since then, it has recorded over 1 million registrations and provided over 1.2 million search
results. Back in 2012, Professor Jane Winn stated, in relation to the AIR:
The International Registry may be the most successful global electronic commerce system ever built in terms of the speed with which it was implemented, its adoption rate,
and the dearth of controversy surrounding its operation. The real ‘driver’ of its success is
demand for a more efficient aircraft financing regime, while its design is an ‘enabler’ of
the realization of that goal.4
A corollary of Winn’s point is that inappropriate design could lead to the failure of a registry
system. Winn also states: ‘A great deal of the success of the International Registry is due to characteristics of the international market for aircraft as well as its legal and technical design.’5 Therefore, the
question of design as an enabler of success is considered carefully in this article.
Although this article focuses mainly on the technical design of the International Registry established under the MAC Protocol (the ‘MACIR’), the legal design, which is expected to be concluded
at the Diplomatic Conference in 2019, must be coordinated with its technical design. In the view of
the author, and based on his experience, the welcome afforded to technical experts during the MAC
Protocol development process at a meeting in Rome in December 2017 shows that the participants
are already committed to this design coordination, although they may not use this term.
There are many lessons that subsequent similar registries can learn from the design and operation
of the AIR, especially those under the Convention and its protocols. Careful thought should be given
to the differences between the protocols, markets for the relevant equipment and general operational
requirements to identify how the future MACIR should be designed and operated.
The approach in this article is to compare the AIR and MACIR,6 looking at differences in the
registry-related legal provisions of the Convention and relevant protocols, equipment identification
criteria, Supervisory Authorities, market dynamics, operational and security requirements of likely
clients, and a value chain analysis of each. Once the comparison has been completed, we briefly
examine the Legal Entity Identifier (‘LEI’)7 system, a global platform with some similarities to the
proposed MACIR. We also review the six success factors identified by Winn8 as they might relate to
the MACIR. Following that, a list of recommendations is suggested along with concluding remarks.

II. Comparing the two international registries
In comparing the two registries through the various lenses listed above, it should be noted that we
are comparing an operational registry having 13 years of experience, industry engagement, and data
4

Jane K Winn, ‘The Cape Town Convention’s International Registry: Decoding the Secrets of Success in Global Electronic
Commerce’ (2012) 1 Cape Town Convention Journal 25, 25.

5

ibid 43.
The MACIR is not yet established and, therefore, analysis is of the proposed MACIR as it would operate under the draft
MAC Protocol.
See section III below.
See Winn (n 4).

6

7
8
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(AIR) with a non-operational registry for which the underlying legal instrument is in draft form
(MACIR).9 Therefore, some of the points below are based on assumptions, albeit following much
consideration.

A. Registry legal provisions of the Aircraft and MAC Protocols
(i) The Supervisory Authority and the Registrar
For the MACIR, should the Supervisory Authority (‘SA’), after its appointment, become unable or
unwilling to fulfil its role, there is no mechanism to establish a new SA.10 It may be useful to resolve
this issue in the final approved text of the MAC protocol. The careful selection of the SA may be an
important factor in the success of the MACIR given the complex responsibilities involved in supervising the Registrar. The contract to operate the AIR and MACIR is five years in both cases.11 This
has the benefit of providing an incentive for the Registrar to operate the MACIR effectively and efficiently, but it also requires more regular assessments and tendering/reappointment work by the SA,
when compared to the ten year contract period of the Registrar under the Rail Protocol.12
Both registries must be operated on a not-for-profit basis. In calculating the costs of the two registries, the costs of the SA are included in each case, while, for the MACIR, the costs of the depositary
are added on top of that.13 This seems reasonable.
Given the constant technological progress in the field of information technology, it is worth noting that the MACIR appears to be contemplated as a centralised system.14 The wording may eliminate
the option for a decentralised system using a technology such as blockchain.
The AIR has potentially unlimited liability under Article 28 of the Convention for compensatory
damages, whereas the MACIR has limited liability, except in the case of gross negligence or intentional misconduct, of five million Special Drawing Rights per year, unless that figure is increased by
the regulations.15 A lower insurance cover should lead to a lower insurance premium. The lower liability may also make it unnecessary to adopt the same ultra-high security standards for the MACIR
as are used for the AIR. This is not to suggest that security can be ignored; on the contrary, it will be
essential, although a lower level of non-repudiation16 (for example, not using digital signatures) may
be acceptable for cost and simplicity purposes.
(ii) Designated entry points
Each of the Convention protocols allows the designation of an entry point, ‘through which there
shall or may be transmitted to the International Registry information required for registration’.17
9

10
11
12
13
14
15
16
17

In this Article, references to the draft MAC Protocol are to the draft reproduced in UNIDROIT, Study 72k - CGE1 - DC
- Doc. 3 (2018). This draft was agreed by the Committee of Governmental Experts at its second session in 2017 and approved by the UNIDROIT Governing Council at its 97th session in Rome in May 2018. It is the draft instrument that will
form the basis of negotiations at the Diplomatic Conference in South Africa in November 2019.
Draft MAC Protocol, Article XIV(1).
ibid, Article XIV(4); Aircraft Protocol, Article XVII(5).
Rail Protocol, Article XII(11).
ibid, Article XVIII(3).
ibid, Article XVIII(4).
ibid, Article XVIII(5).
See n 38.
For example, in the case of the MAC protocol, Draft MAC Protocol, Article XVI.

2018

Cape Town Convention Journal

23

Comparison of the Aircraft and MAC International Registries

There are three differences between the MACIR and AIR entry point provisions. Firstly, for the AIR,
entry points must be in the same territory as the state making the declaration. This is not a requirement for the MACIR.18 Secondly, the case where an entry point may not be made mandatory, for the
AIR, is equipment specific (ie engines) and for the MACIR, is registration-type specific (ie notices of
sale).19 Thirdly, although both protocols permit multiple entry points20 per contracting state, the relevant provisions seem far more likely to be exercised in the case of the MAC Protocol21 where there
are three different equipment types.
In both protocols, there is no connecting factor to indicate which registrations are required to go
through an entry point. In the case of the AIR, it has been assumed that the state of registry of the
aircraft is the connecting factor, eg any registrations on the airframe of a US registered aircraft (but
not its engines) must go through the US entry point. This can be implied from Article XIX(2) of the
Aircraft Protocol where a state may not make the use of entry points mandatory for engines and noting that engines do not have a state of registry. For the MACIR, it is unclear when a registration must
be made through an entry point. The connecting factor could be the location of the equipment, the
location of the debtor or some other factor.
(iii) Search criteria
Unlike the search criteria for the AIR,22 the search criterion for the MACIR is simply the serial number23 and does not include the manufacturer name or model designator. The search criterion for the
MACIR is likely to be added to by regulation to ensure uniqueness.

B. Equipment identification criteria
The Aircraft Protocol, for registration and search purposes, specifies three criteria necessary and
sufficient to identify an aircraft object, namely the manufacturer name, model and serial number.24
Equipment covered by the MAC Protocol is more difficult to identify uniquely. The UNIDROIT Intersessional Working Group on registration criteria (‘IWGRC’) issued its conclusions in September
2017.25 The paper provides an overview of the core issues concerning the registration and search
process under the draft MAC Protocol.26 The issues identified are (i) identical serial numbers used by
several manufacturers, (ii) manufacturers using identical serial numbers for several different assets,
(iii) exact legal name of manufacturer often not easily ascertainable for the registering person, (iv)
manufacturers operating under trading names, under the names of local subsidiaries or using different ‘corporate designations’, (v) great number of manufacturers all over the world, (vi) changes of
manufacturers’ names over time, (vii) manufacturers’ names, brand names or product designations
written in characters of different scripts and (viii) mining, agricultural and construction (‘MAC’)
equipment built by several manufacturers.
18
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ibid, Article XVI(1).
ibid, Article XVI(2).
ibid, Article XVI(1).
No state operates multiple entry points under the Aircraft Protocol.
Aircraft Protocol, Article XX(1).
Draft MAC Protocol, Article XVIII(1).
Aircraft Protocol, Article VII.
UNIDROIT, Study 72K – CGE2 – Doc. 11 (2017) <www.unidroit.org/english/documents/2017/study72k/cge02/s-72k-cge0211-e.pdf> accessed 25 June 2019.
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The IWGRC considered several alternative options, including alterative A27 where the registering
person would be required to name the model of equipment, but decided against such approach citing several objections, including insufficiency of this method for unique identification.28 The draft
MAC Protocol is therefore less precise in identifying equipment, given the nature of the equipment,
relying, as it does, on the serial number, along with additional information permitted to be added
by regulation.29 It may be useful or even necessary to use generic manufacturer names as additional
identification information, such as by listing the brand name of the manufacturer (eg ‘Caterpillar’
rather than ‘Caterpillar India’ or ‘Caterpillar South Africa’).
Only the categories of equipment listed in the annexes of the MAC Protocol can be included in
the MACIR. These categories could be useful as additional identification information. If the registrant is required to identify the category of equipment, this will narrow down greatly the results for
a searcher who enters that additional identification information. Any registrant should know the
equipment category in order to be sure it falls under the MAC Protocol in the first place.
Photographs of the equipment could be useful for repossession purposes but, as they are currently
not easily searchable by computer, they are useless for notification purposes. However, given the
rapid rate of technological progress being made in computer science, future image processing and
searching capabilities may make photographs of equipment useful for notification purpose. Legal
drafters should not be technologically prescriptive. The MAC Protocol should provide flexibility
through the MACIR regulation process to allow the MACIR to benefit from the opportunities which
are likely to arise from technological developments.
Given the various languages and character sets, there is an argument that serial number should
be numeric only, or that only the numeric element should be recorded. This is an area for further research that relates to the multi-lingual nature of the users and the requirements of the MACIR. If all
serial numbers are written as a string of digits, search results will be more certain as format variations
will be unlikely. If variations are allowed where letters and special characters are permitted, there is a
risk that a searcher might be unable to find the object they are interested in. The AIR has developed
a searching algorithm30 to take account of these issues and that could be used as a reference.

C. Supervisory Authorities
The SA for the AIR is the International Civil Aviation Organization (ICAO), a specialised United
Nations organisation responsible for global civil aviation safety standards. According to experts, ‘[c]
onfidence in ICAO has been an important element’ of ratification of the Convention and Aircraft
Protocol.31
The SA for the MACIR is yet to be agreed but options under consideration include the International Finance Corporation (IFC) and the International Institute for the Unification of Private Law
(UNIDROIT).32 Both organisations are globally respected in their domains of expertise. However,
it remains unclear what experience either has in regulating a global technology platform under an
international treaty. ICAO, on the other hand, has regulated aviation safety for decades and has a
27
28
29
30

31
32

ibid 5.
ibid, paras 31-33.
Draft MAC Protocol, Article XVII.
International Registry of Mobile Assets, ‘Frequently Asked Questions’, Registrations section, Question 2 <www.internationalregistry.aero/ir-web/faq> accessed 11 March 2019.
See n 85 in Winn (n 4) 39.
UNIDROIT, Study 72k – CGE2 – Doc. 2 (Legal Analysis, 2017), paras 194-196 <www.unidroit.org/english/documents/2017/
study72k/cge02/s-72k-cge02-04-e.pdf> accessed 10 June 2019.
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clear understanding of its scope and responsibilities under the Convention along with the necessary
resources. The SA’s role in ensuring the proper design of the AIR, with the aid of CESAIR,33 has been
central.
The proper resourcing of the MAC SA, along with affording it an opportunity to learn from the
experiences of ICAO, will ensure its success. However, if it saw its role as simply administrative, that
could be a risk to the MACIR.

D. Market dynamics
In considering market dynamics, this section analyses the nature of the equipment, the parties and
their power relationships, the level of consent required, how intermediaries operate in the AIR and
are likely to operate in the MACIR, as well as the use of entry points.
(i) Goods
Aircraft objects range in value from a few hundred thousand United States dollars (USD) to circa 100
million USD. MAC objects are likely to range from tens of thousands of USD to around ten million
USD. Very roughly speaking, MAC objects are one tenth the value of aircraft objects – an order of
magnitude. This suggests that less time and money will be invested in planning the closing and that
the MACIR needs to be provided at a lower cost to the end user – both in terms of the registry fee
and any obligations placed on users. Winn’s paper, regarding the AIR, concludes that ‘its success is
entirely predictable, given the disparity in the price of access to the International Registry and the
value of the interests recorded in it’.34 The MACIR will require a similar disparity. In order to maintain this ‘disparity’, the price of access to the MACIR should be at least an order of magnitude less
than for the AIR.
The high cost of aircraft also means that there are professional experts involved at all stages of a
financing transaction. Due to the lower cost of MAC equipment, it can be assumed that the level of
professional expertise will be lower for the financing of this equipment and, hence, a higher level of
error can be anticipated.
Aircraft finance is complex and comes in many varieties, including leasing, bonds and secured
lending. MAC equipment, due to its lower cost, may rely less on the bond markets, although some
bond market cash or export credit agencies (‘ECA’) financing may be provided indirectly via specialist creditors who have higher transaction volumes than the end consumer. This suggests that there
may be more specialist and possibly some smaller creditors in the MAC industry and therefore a
need to make the MACIR simple to use and learn. In other words, a good user experience design
is important. This also suggests the need to allow for error correction in a straightforward manner.
(ii) Parties
Due to the higher object value, people trading in aircraft use sophisticated and specialised lawyers
and advisers. In many cases, the bigger debtors (such as airlines and lessors financing their aircraft)
have specialist expertise of their own in all aspects of aircraft trading. The cohort of smaller debtors (such as farmers and small construction firms) will be much larger in the MAC context. This
suggests that the MACIR must be designed to reflect this different audience and must be focused on
33

34
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making the experience simpler for debtors. Equally, any extra obligations on these users should be
carefully considered along with any extra support that may be necessary.
In the case of the AIR, parties are often well matched in terms of power and sophistication. In
the case of the MACIR, it is more likely than in the context of the AIR that the debtors will be less
sophisticated and less powerful than creditors, creating an asymmetric power relationship. This suggests that the system design cannot assume the equal power and sophistication of the parties.
On the AIR, a user of the system (whether a debtor, a creditor, or indeed a professional user acting
for its client) must be approved to get an account. First, the user must provide some contact information which is verified by the Registrar. Second, the user provides identification information for
the entity in question (perhaps a document of formation) which is again validated by the Registrar.
Third, the user submits a form confirming its entitlement to act for the entity which must be signed
by an officer of the company. All documents are reviewed and checked, contact details are tested and
finally, when the Registrar is satisfied, based on the standard in the regulations,35 the account is approved, and a digital certificate is issued to that account. The user can now sign-in and digitally sign
registrations (consent). This works well for the AIR, but for the MACIR, given the lower equipment
value and anticipated lower level of professional expertise involved in making registrations on the
MACIR, a different approach may be necessary and appropriate.
With power comes responsibility. For this reason, it is suggested that the creditors using the
MACIR may in some cases be expected to take extra responsibility in the registration and vetting
process. For instance, the following algorithm is suggested. First, the creditor enters the registration data. Second, the creditor approves the identification and contact details of the debtor. Third,
the creditor pays for the registration. Fourth, the debtor is required to review the registration and
to consent with one click thus allowing the debtor to do the minimum to confirm the registration.
In this algorithm, step two will be crucial. Vetting of users by the Registrar is a major operational
effort for the AIR, with approximately thirty new entities reviewed and approved daily. The challenges of approving far more entities (many of which could be individuals or entities with nonEnglish documentation) could be overwhelming. Given that creditors have a know-your-customer
(KYC) obligation and are incentivised to properly identify their debtor to collect payments, they
may be best positioned to confirm the identity of the debtor on the MACIR. However, this approach
brings with it the risk of misuse by the creditor which could be addressed in the text of the MAC
Protocol or its associated regulations.
(iii) Consent
The AIR requires both parties to consent to each registration (except for a small number of non-consensual registrations). One participant36 at the 2018 Cape Town Convention Academic Conference in
Oxford suggested that, perhaps, the debtor should not be required to give consent to registrations at
all. This ties into a similar suggestion by a manager at Aviareto37 that, perhaps, a debtor does not need
a full account on the MACIR. Drawing on these ideas, another option is that debtor consent can be
provided by way of electronic, rather than digital, signature, by recording the assent of the debtor
in the MACIR logging system, but not requiring the formalities of a digital certificate. Another option that could be considered is allowing the creditor to decide whether they require the consent of
35
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International Civil Aviation Organization, Regulations and Procedures for the International Registry (Seventh Edition)
2016, section 4.1. See Aviareto, ‘Regulatory Information’ <www.aviareto.aero/information-centre/regulatory-information/>
accessed 17 June 2019.
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the debtor on a case by case basis. A creditor might decide that, for higher value items, they require
consent, but for lower value transactions on a one-off basis (such as financing a tractor for a farmer) a
specific consent is not necessary. The above options are effectively a sliding scale of non-repudiation
schemes38 along the following lines, from most to least binding.
(1) Both parties indicate their consent by applying their digital signature based on digital
certificates and public key infrastructure (PKI)39 (as is done on the AIR).
(2) The creditor applies its digital signature and the debtor applies an electronic signature by
clicking ‘OK’ while logged in as an authenticated user.
(3) The creditor applies its digital signature, but the debtor does not have to take any action.
The debtor would be notified of the registration automatically.
The MACIR could be set up in any of the above ways, or as a mixture of these options, on a transaction by transaction basis, as decided by the creditor.
(iv) Intermediaries
Over 90% of aircraft registrations are made by intermediaries, such as lawyers representing their clients and specialised registration firms. Intermediaries may also play an important part in the MAC
registration process, especially for larger debtors.40 These intermediaries are likely to be smaller and
less specialist in the use of collateral registries. They may include local lawyers and some larger firms
that may establish a service to support this market, as well as sales agents and distributors.
This suggests that the use of intermediaries could reduce the need for debtors to learn about the
International Registry and its associated rules and entry points. Therefore, good training and support for smaller MAC intermediaries will provide long term benefits. Intermediaries in the private
sector, such as sales agents, are more likely to offer practical advice than governmental employees
who, by their nature, may be reluctant to offer any.
Designing the MACIR in a way that facilitates intermediaries may be crucial to its success.
(v) Entry points
All protocols to the Convention to date have contemplated the use of designated entry points. The
Aircraft Protocol allows for designated entry points and the AIR regulations further distinguish between two types of entry points, namely Authorising Entry points (AEPs) and Direct Entry points
(DEPs). Only AEPs are currently in use on the AIR. In the case of AEPs, the state in question designates an entity within its territory to approve registrations by issuing an AEP code to the intending
registrant. This code is then typed into the AIR as the registration is being entered. The AIR system
verifies that the code is in the right format for the particular state. As noted in section II(A)(ii), for
38
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A scheme which makes it difficult for a person who has assented to then repudiate that assent. Some approaches are more
thorough than others, hence the sliding scale.
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an entity named in a certificate issued by a certification authority and to identify against a system. It is based on digital
certificates and is of a higher standard than basic electronic signatures.
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the MACIR, it is unclear when a registration must be made through an entry point. The connecting
factor could be the location of the equipment, the location of the debtor or some other factor. This
needs to be clarified in the MAC Protocol.
In the case of the MACIR, given the three ranges of equipment (namely, mining, agricultural and
construction), there are likely to be multiple entry points in some states. This suggests that standardisation of entry point operations and security will be necessary for the MACIR to operate efficiently.
This could be achieved through the MACIR regulations, should the MAC Protocol allow the SA to
do so. However, states will insist on maintaining their autonomy, so careful consideration should be
given to the nature of the entry point standards.

E. Operational and security requirements
Most aircraft transactions are priced in USD and parties are happy to pay the International Registry
fees in that currency. With the MACIR, parties are likely to prefer local currencies to reduce their
foreign exchange exposure and to avoid costly exchange fees. The payment system will be handling
a large volume of low value payments, and so the transaction costs must be low. This suggests that it
will be important for a wide range of payment options to be available in multiple currencies as part
of a flexible and low-cost system.
The language of aviation is English41 and almost all users of the AIR are comfortable working in
English. The provision of all the AIR support material and help documents in the six ICAO languages further reduces language problems. It is assumed that the MAC Protocol users are likely to
prefer their local language and fewer of them will be proficient in English. This suggests that the
MACIR be as graphical as possible with a major focus on simplifying the user interface and on providing help in multiple languages. While it would be economically unfeasible for the MACIR to be
fully multi-lingual, a significant investment in this area will be important.
From a security perspective, the MACIR may have a higher profile and will record more data than
the AIR. Users are likely to operate less sophisticated and less secure devices to access the MACIR
and may have less expertise in the area. This suggests that the security posture of the MACIR should
be derived de novo based on specific threat analysis rather than simply copy that of the AIR.
Improper registrations are a feature of many registries. A report for State Business Filing Agencies
in the US stated that ‘financing statements with no legitimate basis under the UCC, often referred
to as fraudulent or bogus filings, are a persistent problem for state filing offices and the individuals
targeted by these spurious claims’.42 On the AIR, there have been less than twenty legal cases commenced regarding purported invalid registrations, almost all under Article 40 of the Convention.43
These registrations relate to registrable non-consensual rights or interests, which, due to their unilateral nature, do not require consent of the debtor and for this reason have been abused in some cases.
41
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Annex 10 (Vol II, 5.2.1.2.2) to the 1944 Convention on International Civil Aviation recommends that English be universally used for international aeronautical radiotelephony communications. Also, in its 13 years of operations, the AIR has
operated in English only. The annual customer satisfaction survey in 2018 shows the highest performance score of all
measured factors for registry official language skills although all services are provided in English only. See Ian McShane,
‘Aviareto User Survey’ (2018) <www.aviareto.aero/wp-content/uploads/2018/12/Customer-Survey-2018.pdf> accessed 17
June 2019.
National Association of Secretaries of State, ‘State Strategies to Subvert Fraudulent Uniform Commercial Code (UCC)
Filings’ (2014) 3 <www.nass.org/sites/default/files/surveys/2017-08/final-nass-report-bogus-filings-040914.pdf> accessed 25
June 2019.
The AIR Registrar was a party in all of these cases in the Irish high Court.
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The AIR regulations have progressively tightened the rules for making these registrations and the
numbers are dropping significantly.44
This area requires some thought from the drafters of the MAC Protocol, but given the lower
value of the MAC equipment, a pragmatic approach will be required. If the same issues arise for the
MACIR as have arisen for the AIR, the equipment owners will be less willing to come to the court in
the state where the Registrar is based, due to the high legal costs when compared to the low equipment value. This could undermine the MAC Protocol itself. Therefore, a new approach is needed.
In the US, ‘[g]enerally speaking, the state laws that address this issue can be categorized into four
different approaches: pre-filing administrative discretion, post-filing administrative relief, post-filing
expedited judicial relief, and enhanced criminal/civil penalties.’45 It may be useful to study the approach of others.

F. Value chain analysis
As a way of analysing the value added by each party in the Convention’s registration ecosystem, a
form of value chain analysis has been completed for 1) an airline buying an aircraft and 2) a farmer
buying a tractor (both using secured credit). These two cases are, to some extent, the most extreme
examples, with the aircraft financing involving high value, highly regulated equipment as well as
teams of lawyers and advisors and the tractor financing covering lower value equipment with much
less professional advice and, potentially, no lawyers involved. In some cases, the MACIR transactions will be closer to the AIR example, especially for expensive mining equipment. This could also
be true, at times, for the other two equipment types. The benefit of choosing such extreme examples
for comparison is to identify the critical differences in the AIR and MACIR, noting that the MACIR
must operate across this wider spectrum of sophistication.
The model proposed in this article seeks to identify the value added by each stage or participant
and, through that, the critical differences. Appendix 1 provides two diagrams, one for each type of
financing transaction. For the purposes of this exercise, the value chain shows some of the key participants as the transaction progresses. The roles are explained on the diagram.
The value chain for the AIR shows the advisor advising the decision-maker. The decision-maker
decides and instructs the Transaction User Entity (‘TUE’)46 who manages contractual risk and instructs the Professional User Entity (‘PUE’)47. The PUE ensures the proper registrations are made on
the AIR. The Registrar ensures that the AIR is available, suitably designed and managed. The AIR
platform itself provides evidence of the priority of the interest registered, notice to the world of the
claimed interest and insurance cover if a loss is suffered due to an error or omission of the Registrar.48
The AIR is underpinned by the Convention and the Aircraft Protocol, which provide the legal basis.
The value chain example for the MACIR is similar, but the following differences are important.
(1) The advisor is less likely to be an expert or independent consultant and may even be a sales
channel.
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The AIR annual statistical report for 2017 shows Article 40 registrations hitting a peak in 2015 of 206, declining to 145 in
2016 and further declining to 45 in 2017. See Aviareto, ‘Twelfth Annual Statistical Report 1 January 2017 – 31 December
2017’ (2019) <www.internationalregistry.aero/ir-web/annualStatisticalReport/download/2017> accessed 17 June 2019.
See National Association of Secretaries of State (n 42) 7.
A Transaction User Entity on the AIR is a party that can be named in a transaction, such as the creditor, debtor, seller or
buyer.
A Professional User Entity on the AIR is an intermediary (often a lawyer) who is authorised to effect registrations on
behalf of a TUE or multiple TUEs. This is often an expert on the International Registry system and procedures.
Convention, Article 28.
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(2) When the farmer decides what equipment and commercial arrangement he or she wants,
the farmer will not have access to the inhouse counsel to manage contractual risk. The
farmer will rely on the standard contractual terms49 from the dealer or manufacturer,
or the creditor. This is an example of asymmetric power relationship and the reason the
farmer is likely to be attracted to a strong brand.
(3) The farmer is less likely to use a PUE who specialises in the MACIR registrations. Rather,
the farmer may rely on the dealer, creditor or possibly some specialist agent to ensure the
registrations are properly made.
This suggests that the MACIR should be simple to use. It should allow users (especially lower end
debtors) to easily consent to a registration (or alternatively, not to have to consent) and not require
them to do a detailed analysis or be expert on the best practice in the use of the MACIR. The asymmetric power relationship must be recognised between creditors and debtors where it exists.

III. The LEI system - what can we learn from its success?
In 2008, driven by the global financial crisis, the G20 tasked the Financial Stability Board with establishing a system for issuing standard and globally unique identifiers to legal entities, particularly in
the finance industry. Thus, the Legal Entity Identifier system was born, beginning operation in 2011.
It must be considered a success having registered more than 1.2 million entities globally and issued
them each with an individual LEI.
The challenges facing the LEI system are likely to include the following.
(1) Not all users speak English, they speak their native language.
(2) Technical support is required by clients globally, in different time zones, on differing technology platforms, in different languages and from different cultures. This will make the
use of intermediaries critical.
(3) A wide range of clients, ranging from small and simple to large and sophisticated. However, the smallest clients on the LEI system are likely to be bigger than the smallest MACIR
users. This is because the LEI system, initially at least, is comprised of finance organisations such as banks.
(4) It is crucial that the LEI system has a clear governance structure due to the importance of
this information system.
Due to its similar nature, the MACIR system may face similar challenges.
The solution chosen for LEI is a federated system where one body, the Global Legal Entity Identifier Foundation (GLEIF),50 sets standards for data and controls Local Operating Units (the ‘LOU’s).
These LOUs issue LEIs in their geographical or industry area. Entities can use the services of a Registration Agent to access the LOU. A Registration Agent helps legal entities to access the network of
LEI issuing organisations responsible for performing LEI issuance and related services.51 The overall
system is governed by the LEI Regulatory Oversight Committee (the ‘LEI ROC’). The LEI ROC is
made up of the International Monetary Fund (the ‘IMF’), central banks and financial authorities.
49
50
51

It may be the case that some of these transactions are covered by consumer protection laws.
GLEIF was established by the Financial Stability Board in June 2014 to support the implementation and use of the LEI.
See LEI, ‘Get an LEI: Find LEI Issuing Organizations’ <www.gleif.org/en/about-lei/get-an-lei-find-lei-issuing-organizations> accessed 9 June 2019.
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Figure 1 – Legal Entity Identifiers52
There are two types of LEI data described in the 2018 business report on the global LEI system
report: level 1 and level 2.53 Level 1 data answers the question, ‘Who is who?’ It consists of name and
address. Level 2 data answers the question, ‘Who owns whom?’ It consists of the identity of the parent company and the ultimate parent company, both of whom, ideally, should have their own LEI.54
According to this report, data can be ‘fully corroborated’ against a public record or ‘entity supplied
only’.55 There is an initial cost and then an annual fee – both typically below USD 100, and the cost is
falling due to competition.
This suggests that, for the MACIR, a purely centralised system is not the only option and also that
a comprehensive system of governance or supervision is important. This also suggests that appropriate intermediaries are vital. As a side note, it may be that the MACIR could rely on LEI registration
of entities, especially creditors, as a way of, indirectly, outsourcing the identification and vetting of
these entities.

IV. Review of Jane Winn’s success factors for the AIR
In her paper, Winn lists the following six success factors that applied to the AIR:
52

53
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See Global Legal Entity Identifier Foundation, ‘Global LEI System Business Report’ (Q2, 2018) 5 <www.gleif.org/
content/4-lei-data/2-global-lei-index/2-download-global-lei-system-business-reports/20180808-download-global-leisystem-business-report-q2-2018/2018-08-08_quarterly_business_report.pdf> accessed 11 March 2019.
ibid 2.
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(1) concrete ‘value proposition’;56
(2) mandatory, formal regime;57
(3) collective action problems;58
(4) mature technology;59
(5) organic development;60
(6) responsive governance.61
It is worth briefly reviewing each to see how they relate to the proposed MACIR.
The value proposition for the AIR is the demand for a more efficient aircraft financing regime. It
appears that there is also a concrete value proposition for the MACIR. The preliminary economic
assessment prepared by Warwick Economics and Associates and presented to the MAC Protocol
Committee of Governmental experts at its second session in Rome in 201762 estimated the economic
benefits of the MAC Protocol as ranging between USD 68 billion and USD 98 billion. However, at
paragraph 5.42 it was noted that the next phase of analysis will generate results that are lower.
Winn, in discussing the AIR, says, ‘the requirement to register interests in the International registry in order to secure priority over competing claims is “hard law”’.63 This mandatory, formal regime
for the MACIR will be similar to that of the AIR.
Winn identifies the collective action problems as follows: ‘Collective action problems arise when
large groups of individuals need to work together to solve a problem, but cannot because some individuals will try to ‘free ride’ on the efforts of others.’64 She further explains that the International
Registry (namely, the AIR) avoids collective action problems as the AIR can be considered a ‘club
good’ because it is ‘non-rivalrous and non-exclusive for any normal volume of use’.65
The use of PKI, a mature technology was seen by Winn as a success factor.66 However, for the
MACIR, the cost and complexity of PKI may not be appropriate in all cases. Winn states that ’in the
context of global aircraft finance, operating a traditional PKI is relatively inexpensive, even though
in other contexts, operating a PKI might be so expensive as to create barriers to the growth of new
markets’.67.
Winn notes: ’the drafters of the CTC wanted the International Registry to be built on the foundation of current electronic commerce best practices. As a result, the use of information technology
has evolved organically within the CTC framework’.68 There appears to be no reason that a similar
approach could not also take place with the MACIR. This article may be part of the requirements
56
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Winn (n 4) 21.
ibid.
ibid 22.
ibid 23.
ibid 24.
ibid 27.
UNIDROIT, Study 72K - CGE2 - Doc. 16 (2017) 37, Tables 5.4 and 5.5 <www.unidroit.org/english/documents/2017/study72k/cge02/s-72k-cge02-16-e.pdf> accessed 17 June 2019.
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ibid 44.
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elicitation process that Winn believes is essential to the success of an electronic system. Winn also
states: ‘One of the fundamental challenges in the successful design and deployment of electronic
commerce system is identifying the optimal division of labor between machines and people.’69 Careful thought should be given to this division in the MACIR, which may be subtly different to the division on the AIR. As an example, perhaps MACIR officials, in vetting creditors, could rely on the LEI
system instead of carrying out that labour themselves.
Lastly, Winn states that ’since it was established, the International Registry’s governance institutions have proven to be flexible and dynamic in responding to market conditions’.70 Winn describes
this as ’an effective self-regulatory governance system’.71
When we look at the six success factors identified by Winn, all are present in the context of the
MACIR, although several of them (namely, 1, 2, 4 and possibly 6) are weaker than those applicable
to the AIR. This suggests that, in order to improve the chances of success for the MACIR, it is important to target the success factors that are controllable. We must select the technology carefully,
ensure we have industry engagement and establish an effective governance arrangement. Also, as to
Winn’s concluding point, given the lower asset value, the price of access to the MACIR must be lower
than for the AIR.

V. Recommendations
The list of recommendations below is derived from the detailed analysis above. While the article did
not set out to make any legal recommendations, given the tight interplay between the technical and
legal design, several legal recommendations are first set out. Then, the technical design recommendations are proposed, including some areas which would benefit from further research.
A good design is an enabler of success. The key design points for the MACIR are:

A. Legal design recommendations
(1) Article XIV(1) of the draft MAC Protocol should be redrafted to allow for the replacement
of a Supervisory Authority. A replacement provision would provide flexibility to deal with
potential future institutional changes at the SA.
(2) Article XVI of the draft MAC Protocol should define what the connecting factor is for a
registration to fall within the designated entry point rules of a contracting state. This will
bring clarity to an area which, due to the three types of equipment, may be more complex
than for the Aircraft Protocol.
(3) Article XVIII(4) of the draft MAC Protocol should be redrafted to ensure that a decentralised or federated system design is not excluded from the options available to the Registrar.
In this case, a technology neutral drafting style would ensure options that become available in the future are not unintentionally excluded.
(4) The MAC Protocol should allow the SA to establish standards for the operation of a designated entry point. These standards should be set out in the MACIR regulations and
should take account of the sensitivities of states while at the same time trying to ensure a
consistent level of operation at each designated entry point, where possible.
69
70
71
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(5) The MAC Protocol should provide for enhanced mechanisms to deal with, and discourage, improper unilateral registrations. There are several options, including greater involvement of the Registrar or a sharper set of rules allowing a court to order a discharge
and punish the registrant in the case of unilateral registrations or, potentially, guidance in
the regulations to allow a pragmatic position to be taken where clearly improper registrations are ignored. Alternatively, not permitting unilateral registrations or, if permitted,
requiring an independent third party to also consent to the registration may reduce abuse.
All options should be considered.
(6) The MAC Protocol should consider whether any useful articles can be included to ensure
the asymmetric power relationship between the parties is not abused and that the less
powerful are protected, for instance through reference to consumer protection laws.

B. Technical design recommendations:
(1) Selection of the SA and its resourcing will be critical. A comprehensive governance/supervision system, similar to that within which the LEI operates, is essential.
(2) Information security should be appropriate to the risks of the MACIR and is different, in
some respects, to the AIR. As a result, the security stance should be derived de novo based
on a threat assessment specific to the MACIR.
(3) The cost of access and use of the MACIR should be lower compared to the AIR.
(4) The MACIR should place a greater emphasis on simplicity of use through careful workflow and screen design including a different approach to vetting of users in order to be
approved for an account, registrations and consent. First, one could consider relying on
LEIs for creditors and debtors being vetted by creditors. Second, the registration process
could permit all data entry and payment to be performed by the creditor. Third, consent
to registration could range from full digital signature by both parties to only requiring the
consent of the creditor (and not the debtor), or some intermediary option.
(5) The MACIR should allow a simple mechanism to correct basic errors in registrations.
(6) A wide range of payment options will be essential with low transaction costs.
(7) A significant investment in multiple languages will be necessary, although having a fully
multi-lingual system seems infeasible. A simple design (if implemented) may reduce this
need.
(8) A federated design should be considered. Given the more diverse range of users and their
local needs (local language etc) on the MACIR when compared to the AIR, a centralised
system may not be ideal, and a federated system may help to solve local issues locally. This
approach has been taken by the LEI system, which has been a success.
(9) Adequate research should be done on technology selection, ranging from a mature technology like PKI to new two factor authentication technologies to provide adequate security and non-repudiation.
(10) Industry engagement, on as wide a basis as possible, will enhance the chances of success
and ensure there are no collective action problems. Intermediaries should be supported
on the MACIR with adequate training and resources.
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(11) Equipment identification will be more complex in the context of the MACIR, which will
have an impact on making registrations and searching. Although photos could be used to
aid repossession, they would not be useful for notification purposes. The MAC Protocol
should allow flexibility for the Registrar in this matter. Research should be done into the
optimum search algorithm and search data to ensure that no user is ever misled by the
MACIR. Consideration should be given to using harmonised codes and manufacturer
names as supplementary information for registration and searching.

VI. Conclusion
Winn describes design as an enabler of success in the AIR. In attempting to establish a successful MACIR, design is essential to its success. The MACIR and AIR will differ in many important
respects. Having reviewed the conditions in which the MACIR will operate, comparing it to the
AIR and LEI systems and having reviewed Winn’s list of success factors, we have identified a set of
recommendations above. However, some of them are based on assumptions and should be tested
through industry engagement. Some of the recommendations require careful analysis to identify and
formulate potential amendments to the draft MAC Protocol.
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Appendix
A. Airline buying an aircraft
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B. Farmer buying a tractor
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Floating Securities under the Cape Town Convention:
Swimming, Sinking or Treading Water?
Bruce Whittaker*

Abstract
Floating security structures are a common and important feature of many developed commercial legal systems.
They allow a business to grant security over a fluctuating pool of assets, such as inventory, without ongoing documentation as assets are added to or removed from the pool. This article looks at the extent to which floating security
structures are possible under the Cape Town Convention and the three existing Protocols, and at how they have
been accommodated in the proposed fourth Protocol relating to mining, agricultural and construction equipment
that is to be put forward for adoption at a Diplomatic Conference in late 2019.

I. The topic of this article
This article looks at the operation of floating security structures under the 2001 Convention on International Interests in Mobile Equipment (the ‘Convention’) and its associated protocols.1 It is born
out of a concern, the subject of a good deal of debate in recent years, that the very specific rules in
the Convention and Protocols for the creation and registration of international interests in an object
do not comfortably accommodate the commercial expectations of parties that wish to enter into a
floating security transaction.
This article focusses on securities that are granted by a debtor over its inventory, as that is the
context in which floating securities are most commonly used. However, the issues that it discusses
are broadly applicable to floating securities over non-inventory as well.
Section II considers the particular features of floating securities that will be the focus of this article, and gives some examples from non-Convention law. Section III looks at the implications for
*

1

Honorary Senior Fellow, Law School, University of Melbourne.
The author would like to thank Dr Marek Dubovec of the Kozolchyk National Law Centre for his helpful comments on an
earlier draft of the article. Any remaining errors, of course, are the responsibility of the author.
The three existing protocols are the Protocol to the Convention on International Interests in Mobile Equipment on Matters Specific to Aircraft Equipment, signed at Cape Town on 16 November 2001 (the ‘Aircraft Protocol’); the Luxembourg
Protocol to the Convention on International Interests in Mobile Equipment on Matters Specific to Railway Rolling Stock,
signed at Luxembourg on 23 February 2007 (the ‘Rail Protocol’); and the Protocol to the Convention on International Interests in Mobile Equipment on Matters Specific to Space Assets, signed at Berlin on 9 March 2012 (the ‘Space Protocol’).
The proposed fourth protocol, the Protocol to the Convention on International Interests in Mobile Equipment on Matters
Specific to Mining, Agricultural and Construction Equipment, is reproduced in UNIDROIT, Study 72k - CGE1 - DC - Doc.
3 (2018) <www.unidroit.org/english/documents/2018/study72k/dc/s-72k-dc-03-e.pdf> accessed 18 April 2019 (the ‘MAC
Protocol’). In this article, the Aircraft Protocol, the Rail Protocol, the Space Protocol and the draft MAC Protocol are
referred to collectively as the ‘Protocols’ (and individually, a ‘Protocol’).
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a floating security structure of the three aspects of the Convention that are most likely to affect it:
the rules for the creation of an international interest in an object; the rules for registration of an international interest in an object; and the rules that establish priority as between competing interests
in an object, including the interest of a buyer or lessee of the object. Sections IV to VII then look at
these same questions in the context of the object-specific rules in each of the Protocols. Section VIII
concludes.
Much has already been written about the Convention and the Protocols. In particular, the body of
available learning about the Convention and the Protocols includes the very comprehensive official
commentaries on the three existing Protocols,2 and the reports of the various intergovernmental proceedings convened by UNIDROIT that led to their adoption.3 This article refers to these supporting
materials at appropriate points, but does not lean on them too heavily. The objective of this article
is to interpret the Convention and the Protocols in the way in which a court in a Contracting State
is likely to do so, and while the Official Commentaries in particular contain a wealth of insights and
useful information, they are not binding interpretations, as they themselves acknowledge.4

II. Framing the discussion – what do we mean by a ‘floating security structure’?
A. What is the issue?
The first Preamble to the Convention states that the Convention is inspired by ‘the need to acquire
and use mobile equipment of high value or particular economic significance and to facilitate the
financing of the equipment and use of such equipment in an efficient manner’.
As we will see, the Convention’s rules apply most clearly and comfortably to transactions in which
a financier is taking security over an individual item of high-value equipment that is in existence and
identifiable at the time the financing transaction is entered into. By doing so, the Convention was
able to respond to a gap in international legal rules that the proponents were looking to fill.5
Many tangible mobile assets are indeed financed on an asset-by-asset basis, particularly where
the asset involved is intended to form part of the debtor’s long-term capital base. Often, however,
a debtor will want to grant security over assets that form part of its inventory. A manufacturer, for
example, may want to grant security over its stockpile of raw materials, or over the products that it
has manufactured with them. Alternatively, a wholesaler or retailer may want to grant security over
2

3

4
5
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Roy Goode, Convention on International Interests in Mobile Equipment and Protocol Thereto on Matters Specific to Aircraft
Equipment: Official Commentary (3rd edn, UNIDROIT 2013) (the ‘Official Commentary (Air)’); Roy Goode, Convention
on International Interests in Mobile Equipment and Luxembourg Protocol Thereto on Matters Specific to Railway Rolling
Stock: Official Commentary (2nd edn, UNIDROIT 2014) (the ‘Official Commentary (Rail)’); Roy Goode, Convention on
International Interests in Mobile Equipment and Protocol Thereto on Matters Specific to Space Assets: Official Commentary
(UNIDROIT 2013) (the ‘Official Commentary (Space)’). In this article, the three official commentaries are referred to
collectively as the ‘Official Commentaries’.
See UNIDROIT, ‘Study LXXII – International Interests in Mobile Equipment – Preparatory Work’ <www.unidroit.org/
prepwork-2001capetown> accessed 02 May 2019; UNIDROIT, ‘Study LXXII D – International Interests in Aircraft
Equipment – Preparatory Work’ <www.unidroit.org/prepwork-2001capetown-aircraft-preparatory> accessed 02 May 2019;
UNIDROIT, ‘Preparatory Work – Study LXXII H – Luxembourg Protocol to the Convention On International Interests
in Mobile Equipment on Matters Specific to Railway Rolling Stock – Preparatory Work’ <www.unidroit.org/prepwork2007lux> accessed 02 May 2019; UNIDROIT, ‘Conference Documents – Diplomatic Conference for the Adoption of a
Protocol to the Convention on International Interests in Mobile Equipment on Matters Specific to Space Assets (Berlin, 27
February – 9 March 2012) – Preparatory Work’ <www.unidroit.org/prepwork-2012-space-assets> accessed 02 May 2019.
See, for example, Official Commentary (Air), Introduction, para 7.
See, for example, Roy Goode, ‘From Acorn to Oak Tree: The Development of the Cape Town Convention and Protocols’
(2012) 17 Unif L Rev 599, 600–601.
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the pool of assets that it has purchased for resale. It may not be practicable or cost-effective in these
circumstances for a debtor to grant a separate security interest over each individual item of collateral,
particularly as the identity of the individual items of inventory owned by the debtor will change constantly, as the debtor turns its inventory over in the course of its trading activities.
Issues relating to the giving and taking of security over inventory were not front of mind when
the Convention and the Aircraft Protocol were finalised in 2001. This is perhaps not surprising, given
the value of aircraft objects and the manner in which they are customarily bought, owned and sold.
As will be seen later in this article, some additional flexibility was built into the rules for the
creation of international interests in the Rail Protocol and the Space Protocol. That new flexibility
may not have been included specifically with inventory in mind, but it does facilitate the taking of
security over inventory, at least to some extent. Concerns about the extent to which the Convention
could accommodate floating security structures loomed very large in the negotiation of the MAC
Protocol, however, in particular in relation to inventory. These concerns flowed from the fact that
mining, agricultural and construction equipment (and particularly agricultural equipment) is commonly held and financed as inventory through distribution chains, rather than being directly sold by
the manufacturer to the end-user. This is discussed further in Section VII.

B. A working definition
The characteristics of a well-functioning floating security structure may vary from market to market,
and from jurisdiction to jurisdiction. For the purposes of this article, though, a floating security
structure displays these three core features:
• The security agreement identifies the collateral by means of a generic description of the collateral’s common characteristics, rather than by individual item. The description can be of
specific types of collateral (eg ‘all the debtor’s raw materials’, or ‘all the debtor’s inventory’), or
it can be very general (eg ‘all the debtor’s property’).6
• The security can grip future collateral, as well as existing collateral. Moreover, it attaches to
future collateral automatically, in that an asset that fits the description of the pool will automatically be gripped by the security when the debtor acquires it or otherwise becomes able
to grant security over it, without the debtor needing to sign a fresh security document, or to
take any other act to cause the new asset to become subject to the security.
• The debtor is able to deal with the collateral, free of the security, in the ordinary course of its
business – for example, by using the collateral in a manufacturing process, or by selling or
leasing it to a third party.

C. Some examples
(i) The paradigmatic ‘floating security’ – the English floating charge
The floating charge is one of the great creations of English judicial law. Born in a time of commercial
expansion when companies were crying out for capital, it sprang almost fully-formed from those fer6

Admittedly, it would be uncommon for a security interest over all of a company’s property to be entirely floating. Usually,
it will be a fixed security over the debtor’s key assets, and floating security over those assets that the debtor is expected to
deal with on a regular basis, in the ordinary course of business. However, this does not affect the issues being considered
in this article.
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tile loins of English law, the English courts of Chancery, over a remarkably brief period in the middle
of the second half of the nineteenth century.7 The floating charge enabled companies to raise finance
against the value of their inventory in a way that had not previously been possible under English law,
and very quickly became a key part of the toolkit of English finance lawyers and of their bank and
corporate clients.
Many attempts have been made to define the term ‘floating charge’,8 and while the core features
of the floating charge are well understood, some aspects remain the source of vigorous debate.9 Despite these uncertainties, the floating charge has been an enormously successful creation, and is now
an indispensable feature of corporate finance practice in England and countries that have adopted
English law.
Floating charges are an example par excellence of a floating security:
• they identify their collateral not individually, but in a generic way (which can be as simple as
‘all present and future property of the chargor’);
• they attach automatically to future property as the chargor acquires it, without the need for
any further action by either chargor or chargee; and
• they allow the chargor to deal with the floating charge property, free of the floating charge, in
the ordinary course of the chargor’s business.
(ii) USA, and the PPSA jurisdictions
As is well known, US jurisprudence declined to follow the English lead, and did not develop an
equivalent of the English law floating charge.10 This was ultimately remedied, however, by the introduction in the USA of Article 9 of the US Uniform Commercial Code (‘UCC’). Article 9 allows a
debtor to grant a security interest that displays all the core features of a floating security:
• the security agreement does not need to identify items of collateral individually, but can describe them in a generic way;11
• the security interest can attach automatically to future property, without the need for any
further action by either the creditor or the debtor;12 and
• the debtor is able to dispose of collateral, free of the security interest, in the ordinary course
of its business.13
As is also well known, all the Canadian provinces other than Quebec have enacted Personal Property Security Acts (each a ‘PPSA’) that are based on the same underlying principles as Article 9 of the
7

8
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11
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For background on the development of the floating charge, see Robert R Pennington, ‘The Genesis of the Floating Charge’
(1960) 23 MLR 630; Agnew v Commissioner of Inland Revenue [2001] 2 AC 710, 717.
See, for example, the discussion in Louise Gullifer and Roy Goode, Goode and Gullifer on Legal Problems of Credit and
Security (6th edn, Sweet and Maxwell 2017) para 4.03; Agnew (n 7) 719.
See Gullifer and Goode (n 8) paras 4.04-4.05.
The most celebrated case on this topic is Benedict v Ratner 268 US 353 (1925).
UCC § 9-108. Article 9-108(c) does not allow super-generic descriptions such as ‘all present and future property’, but that
does not appear to present a practical impediment to the taking of a broad floating security under US law.
UCC § 9-204(a).
UCC § 9-320(a).
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UCC.14 Similar legislation has been enacted in a growing number of other jurisdictions, including
(to name just two) Australia15 and New Zealand.16 Secured transactions legislation based on either
Article 9, the PPSA model or an amalgam of the two has also been enacted in a number of AsiaPacific countries.17 All these legislative models allow a debtor to grant a floating security over some
or all of its property.
(iii) Other examples
The English floating charge is part of the law of other countries that inherited or have adopted English law. The laws of many other countries have also been amended to allow a debtor (at least in
some circumstances) to grant a security interest that displays the core features of a floating security.18
The Model Law on Secured Transactions, adopted in 2016 by the United Nations Commission on
International Trade Law (UNCITRAL),19 has also been structured to accommodate floating security
arrangements.

D. There is a clear need for floating security structures
Floating securities are a feature of the laws of many jurisdictions, and many legal traditions. This
reflects the fact that a security structure of this type has an important economic role to play, by facilitating the financing of inventory and so stimulating the production and trade of goods. For this
reason, it is important to understand the extent to which it is possible to implement floating security
structures under the Convention and its Protocols.20

III. The Convention itself
A. Introduction
The Convention has little substantive operation as a stand-alone instrument. While a small number
of countries have acceded to the Convention without acceding to any of the Protocols,21 the Con14
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For an excellent explanation of the Canadian PPSA legislation, see Ronald CC Cuming, Catherine Walsh and Roderick J
Wood, Personal Property Security Law (2nd edn, Irwin Law 2012).
Personal Property Securities Act 2009.
Personal Property Securities Act 1999.
Such as the Solomon Islands (Secured Transactions Act 2008), Vanuatu (Personal Property Securities Act 2008), Papua
New Guinea (Personal Property Security Act 2011) and the Philippines (Personal Property Security Act 2017).
For example, countries in South America that have adopted the Model Inter-American Law on Secured Transactions promulgated by the Organisation of American States in 2002. See Organization of American States, ‘Model Inter-American
Law on Secured Transactions’ <www.oas.org/dil/Model_Law_on_Secured_Transactions.pdf> accessed 18 April 2019.
See United Nations Commission on International Trade Law, ‘UNCITRAL Model Law on Secured Transactions’ <https://
uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/ml_st_e_ebook.pdf> accessed 18 April 2019.
This article focusses on floating security structures under which the debtor grants a security interest over its inventory in
favour of a creditor. Some other commercial arrangements could also produce a commercial result that has similarities to
a floating security structure. For example, a manufacturer could agree to provide a customer with an ongoing supply of
assets on a retention-of-title basis. That type of arrangement is unlikely to operate as automatically as a floating security
structure, however, as the manufacturer/creditor will know when an asset is added to the pool, and will need to take some
action for this to happen (ie deliver the asset to the debtor). This means that the creditor in these circumstances is not
faced with all of the same practical challenges as the creditor under a floating security.
Only three states are party to the Convention but none of the Protocols: Seychelles, Syria and Zimbabwe.
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vention will only have substantive legal effect in a country if the country also ratifies or accedes to
a Protocol.22 The Convention is also subsidiary to the Protocols, in that a Protocol can override the
Convention in relation to objects that are subject to that Protocol.23 All of the Protocols do this, in a
number of ways.
Despite this, it is helpful to start with a consideration of the relevant provisions of the Convention
on a stand-alone basis, before we turn to look at how they are applied or varied by the Protocols.
That is because a consideration of the rules in the Convention will set a benchmark against which the
Protocols themselves can be measured. The Convention also contains the default rules that will apply
to the extent that a Protocol does not say otherwise.

B. Application of the Convention to floating security structures
(i) Can a floating security structure create an international interest under the Convention?
The types of agreement that can be subject to the Convention
Article 2(1) of the Convention sets out the Convention’s core purpose. It says that the Convention
‘provides for the constitution and effects of an international interest in certain categories of mobile
equipment and associated rights’. Article 2(2) says that an interest in an object24 may be an international interest if the interest is granted by the chargor under a ‘security agreement’.
The term ‘security agreement’ is defined in Article 1(ii) to be an agreement:
by which a chargor grants or agrees to grant to a chargee an interest (including an ownership interest) in or over an object to secure the performance of any existing or future
obligation of the chargor or a third person.
While the definition uses the English law terminology of ‘charge’, it is clear that the term ‘security
agreement’ is not intended to be limited to charge agreements in the sense in which the term is understood under English law. This can be seen in the fact that the definition says that the chargee’s interest under the charge can be an ownership interest (which would not be possible for a charge in the
strict sense), but also follows from the fact that the Convention is an international instrument rather
than just an English law document, and needs to be interpreted accordingly. This point is probably
self-evident, but it is confirmed by Article 5(1), which says that regard is to be had, in the interpretation of the Convention, ‘to its purposes as set forth in the preamble, to its international character and
to the need to promote uniformity and predictability in its application’.
As the Official Commentaries point out,25 the scope of the term ‘security agreement’ needs to be
determined through an interpretation of the Convention itself, without reference to any Contracting State’s non-Convention law.26 The Official Commentaries also emphasise that the term ‘security
agreement’ should be given a broad meaning.27
22
23
24
25
26

27
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The Protocol will also need to be in force.
Article 49(1)(b) of the Convention.
Article 2(2) also says that the object needs to be uniquely identifiable, and of a specified type as designated in a Protocol.
See for example the Official Commentary (Air) para 2.51.
Once the Convention is engaged, however, a Contracting State’s non-Convention law may be used to determine whether
an agreement should be re-characterised for the purposes of determining how to apply the substantive rules of the Convention and Protocols to it. See Article 2(4) of the Convention, and (for example) the Official Commentary (Air) para
2.51.
See for example the Official Commentary (Air) para 4.41.
Cape Town Convention Journal

2018

Floating Securities under the Cape Town Convention

A floating security structure, as it has been posited for the purposes of this article, is an arrangement under which a secured creditor looks to take an interest in or over a shifting pool of assets to
secure the performance of existing or future obligations. If the collateral under a floating security
structure includes an object as defined in Article 1(u) of the Convention, then it would seem that the
agreement establishing the arrangement would be within the definition of ‘security agreement’ that
is set out in Article 1(ii) of the Convention. It is also instructive to note that the definition of ‘security
agreement’ includes an agreement by which a chargor ‘agrees to grant’ an interest in or over an object
to secure the performance of obligations. While this phrase does not expressly refer to an agreement
to grant an interest in future property, it can apply perfectly well to future property, and there is no
obvious reason why it should be read down so that it does not.28
So, on the language of the Convention alone, there does not appear to be any compelling reason
why an agreement that looks to establish a floating security structure cannot be a security agreement
within the meaning of the Convention.
The need for identification of the object
Article 2(2) also states that an interest will only be an international interest if it is constituted under
Article 7. Article 7 says, in turn, that an interest is only constituted as an international interest if,
among other things, the agreement that creates or provides for the interest ‘enables the object to be
identified in conformity with the Protocol’.29
The Convention itself sheds no light on what might be needed to satisfy this requirement, and
leaves it entirely to the Protocols to establish what is required. This will be discussed further in sections IV to VII.
(ii) Can an interest created under a floating security structure be registered under the Convention?
Article 16 of the Convention provides for the establishment of the International Registry, and for the
registration in the International Registry of a number of types of interests, including international
interests.
An international interest can be created under the Convention, and the substantive rules of the
Convention (including the enforcement remedies in Chapter III) will then apply to the international
interest, whether or not the international interest is registered. If an international interest is registered, however, it will be able to benefit from the protection of Article 30(1) of the Convention, which
provides that a registered international interest will be effective in insolvency proceedings against the
debtor.
If an international interest is not registered, it also risks being defeated by another registrable
interest if that other interest is registered (regardless of the order in which they were created, and
whether or not the holder of the other interest knew of the unregistered interest).30 This can be as
important to the holder of a floating security as it is to the holder of any other type of security over
a debtor’s assets.An unregistered international interest is also exposed to the risk that a buyer or
lessee of the object could take the object free of the international interest, under Article 29(3)(b) or
28

29
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The Official Commentary (Air) suggests otherwise – see for example paras 2.53 and 2.56. Those comments are made, however, in the context of the Convention as modified by the Aircraft Protocol, where it is indeed correct that an agreement for
a floating security structure cannot satisfy the requirements for the creation of an international interest (see section IV(B)
below). The corresponding discussion in the Official Commentaries for the Rail Protocol and Space Protocol recognises,
in contrast, that it is possible for a floating security structure to give rise to an international interest under those Protocols.
See for example the Official Commentary (Rail) para 2.49.
Article 7(c) of the Convention.
Articles 29(1) and (2) of the Convention.
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29(4)(b) of the Convention. This will generally be of less concern to the holder of a floating security
over inventory, as they will be expecting the debtor to use or dispose of the inventory in the ordinary
course of the debtor’s business.31
Article 18 deals with the requirements for a registration of an international interest. Rather than
set out registration requirements that could apply to all international interests under the Convention, however, Article 18 says that the requirements for effecting a registration, including the criteria
for the identification of the object, are to be specified in the relevant Protocol and regulations. In
other words, the Convention itself does not say whether (and if so, how) an interest granted under a
floating security structure can be registered, and leaves the details to be determined on a Protocolby-Protocol basis.
(iii) What is the position of a buyer or lessee in the ordinary course of the debtor’s business?
So far, the rules in the Convention itself for the creation and registration of international interests
appear to accommodate (or at least are not expressly inconsistent with) the creation and registration
of a security interest that:
• is over a pool of assets that are identified generically, rather than individually; and
• is over future as well as existing property.
As discussed in section II(B) above, though, a third customary feature of a floating security over
inventory is that it allows the debtor to deal with the inventory, free of the security, in the ordinary
course of the debtor’s business. This reflects the commercial expectation of a buyer or lessee of inventory that they should be able to take their interest in the inventory free of the interest of the seller or
lessor, and free of any interest that the seller or lessor may have created in it.32
Article 29 of the Convention sets out some rules for resolving a competition between an international interest and the interest of a buyer or lessee.
Outright sales
If a floating security structure creates an international interest and the international interest has been
registered, then the relevant provision is Article 29(3)(a) of the Convention. It says that the buyer of
an object acquires its interest in it: ‘subject to an interest registered at the time of its acquisition of
that interest’.
This rule does not sit comfortably with the commercial expectation of a buyer of inventory in
the ordinary course of the seller’s business, as the rule would require the buyer to take the inventory
subject to the interest, rather than free of it. Article 29(5) states that this outcome can be varied by
agreement between the parties, but a typical buyer of inventory is unlikely to even be aware of the
secured creditor’s interest in the inventory, let alone be in a position (or wanting) to negotiate an appropriate agreement with the secured creditor so that it can get clear title.
As a practical matter, the commercially expected outcome might be produced by the floating security agreement itself. Such an agreement will typically state that the debtor is able to sell the inven31
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It could still concern the holder of a floating security in some circumstances, however – for example, if the debtor disposed
of the inventory outside the ordinary course of its business, or if the holder of the floating security had withdrawn its
consent to the disposal of the collateral (eg on default by the debtor). It will also be of interest to a buyer or lessee of the
object. This is discussed in the next section.
Some secured transactions regimes go even further and cut off all pre-existing security interests, even if granted by a
predecessor in title to the dealer. See for example Article 34(4) of the UNCITRAL Model Law on Secured Transactions (n
19).
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tory free of the floating security, and that is likely to operate as an automatic release of the security
at the time of sale. This would enable the buyer to take the object free of the international interest,
rather than subject to it, despite Article 29(3)(a). It would however mean that the buyer’s position was
dependent on the terms of the security agreement (which the buyer has neither insight into nor any
control over), and so is less satisfactory than a protection that is enshrined in the applicable law, as is
commonly the case outside the Convention.
If a floating security structure does not create an international interest or has not been registered,
then Article 29(3)(b) applies to a sale of the object by the debtor. Article 29(3)(b) states that the buyer
of an object acquires its interest in it ‘free of an unregistered interest even if it has actual knowledge
of the interest’.
Under Article 1(mm), an ‘unregistered interest’ includes a consensual interest that is not registered, whether or not it is even registrable in the first place. This means, if a floating security structure
does not create an international interest over an object or the interest has not been registered, and
the object is sold in the ordinary course of the debtor’s business, that the buyer will take the object
free of the security.33
The most complete solution for a prospective buyer of an object to which the Convention applies, of course, would be to search the International Registry before the purchase, even if the object
is inventory of the seller. Whether this is likely or practicable, however, will depend very much on
the buyer, and the nature of the object being purchased. The buyer of a very expensive and bespoke
object (such as an aircraft) is likely to be sufficiently well-informed to know of the existence of the
International Registry and of the desirability of searching it, and the high value of the object would
justify the effort. This will not necessarily be the case, however, for objects under other Protocols.
Conditional sales, and leases
A debtor may also want to sell an object that is part of its inventory under a title reservation agreement, or may want to lease it out. The rules for these situations are set out in Article 29(4). They
produce outcomes that are broadly equivalent to the outcomes described above for outright sales.
• If the floating security structure creates an international interest and the international interest is registered at the time when the conditional seller or lessor registers its interest under
the title reservation agreement or lease, then the conditional buyer or lessee takes subject to
the international interest. However, the terms of the security agreement itself may release the
security for the sale or lease, in which case the conditional buyer or lessee will take free of the
international interest anyway.
• If the floating security structure did not give rise to an international interest or the international interest was not registered at that time, then the conditional buyer or lessee will take
free of the international interest, even if it had actual knowledge of it.34
33

Indeed, the rule in Article 29(3)(b) over-delivers in this context, as the buyer will take free of the floating security whether
or not the sale was in the ordinary course of the debtor’s business.
There is also a threshold question here of whether the Convention is even engaged. Article 3 of the Convention says that
the Convention is engaged when the debtor under an agreement that creates or provides for an international interest is
situated in a Contracting State. If the agreement for a floating security structure does not create an international interest
and there is nothing else (such as an international interest in favour of another creditor) that could engage the Convention
under Article 3, then the taking free rule in Article 29(3)(b) may not even come into play because there is no debtor to
which the rule in Article 3 could apply. Thankfully, it will be seen from the discussion in relation to the Protocols below
that the Protocols largely overcome this potential problem.
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Again, this assumes that the Convention is engaged. See n 33.
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(iv) The conclusion so far
It can be seen from the above discussion that the Convention itself sheds some light on the way in
which it could apply to a floating security structure over inventory. If a debtor grants a floating security over inventory that is or includes property that is an object for the purposes of the Convention,
then the agreement appears (again, based only on the text of the Convention itself) to be capable
of being a security agreement for the purposes of the Convention, and the interest that it creates or
provides for in the object appears to be capable of being an international interest. The rules in Article
29 also go some way towards providing that a buyer or lessee of the object may be able to take its
interest free of an interest created under a floating security structure, largely depending on whether
or not the interest was effectively registered.
However, we have already noted that the Convention does not provide a complete set of rules,
and that it defers to the Protocols on a number of important matters. Relevantly for this article, the
Convention leaves it to the Protocols to determine:
• the manner in which a security agreement needs to identify the object (Article 7(c)); and
• the requirements for effecting a registration on the International Registry, including (again)
the criteria for identification of the object (Article 18(a)).
The Protocols also override aspects of the taking free rules for buyers and lessees in Article 29 of the
Convention. So it is to the Protocols that this article now turns.

IV. The Aircraft Protocol
A. Introduction
The Aircraft Protocol was signed at the same time as the Convention, in November 2001. It implements the Convention with respect to ‘aircraft objects’, which are defined in article I(2)(c) of the Aircraft Protocol to be ‘airframes’, ‘aircraft engines’ and ‘helicopters’. Those three terms are also defined
in the Aircraft Protocol.
It is not necessary for the purposes of this article to delve into these definitions.35 It suffices to note
that an aircraft object will unambiguously be an item of ‘high value’.

B. Description of an aircraft object in the agreement
As noted above, Article 7(c) of the Convention leaves it to the Protocols to specify the way in which
a security agreement needs to identify the object. The rule for aircraft objects is set out in Article VII
of the Aircraft Protocol. It says:
A description of an aircraft object that contains its manufacturer’s serial number, the
name of the manufacturer and its model designation is necessary and sufficient to identify the object for the purposes of Article 7(c) of the Convention…36
It can be seen that Article VII contemplates a detailed, asset-specific description of the object. Article
35
36
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They are discussed in the Official Commentary (Air) paras 5.4, 5.7, 5.13.
Article VII of the Aircraft Protocol (emphasis added).
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VII also says that this very specific description is not only ‘sufficient’ for the purposes of Article 7(c)
of the Convention, but that it is also ‘necessary’. In other words, an international interest in an aircraft
object can only arise under Article 7 of the Convention if the agreement that creates or provides for
it expressly sets out the manufacturer’s serial number, the name of the manufacturer and its model
description.
This is clearly incompatible with a floating security structure, as one of the key features of a floating security structure is that the security agreement only needs to describe the collateral in general
terms, and does not need to describe items individually. It also makes it impossible to capture future
property in the manner contemplated by a floating security structure, as it would only be able to
capture future property that was in existence (and for which the necessary identifying information
was available) at the time it was entered into.
This means that a floating security structure, as we have posited it for the purposes of this article,
is incapable of creating an international interest over an aircraft object for the purposes of the Convention.

C. Criteria for identification of an aircraft object in a registration
The information that is required to effect a registration of an international interest in an aircraft object is not set out in the Aircraft Protocol itself, but rather is set out in section 5.4 of the supporting
Regulations and Procedures for the International Registry (the ‘Aircraft Regulations’).37
Section 5.4 of the Aircraft Regulations says that the required information is the type of aircraft
object, the manufacturer’s name, the manufacturer’s generic model description, and the manufacturer’s serial number. In other words, the details that need to be included in the registration of an
international interest over an aircraft object are essentially the same as those that need to be included
in the agreement that gives rise to the international interest – with the qualification that the information for the registration needs to identify the type of aircraft object (ie airframe, aircraft engine or
helicopter) as well.
It was contemplated in the early stages of the development of the Convention that the Convention
might allow for a registration system that recorded international interests against the name of the
debtor, either instead of or in addition to a system that recorded interests against the details of the
asset.38 At a relatively early stage, however, the decision was taken to move to solely an asset-based
registration system,39 and the drafting of the Convention and the Aircraft Protocol subsequently
proceeded on that understanding. Article VII of the Aircraft Protocol and section 5.4 of the Aircraft
Regulations are reflective of this.
This means, for a secured creditor that wishes to take a floating security over aircraft objects,
that the registration requirements simply compound their woes. Even if an agreement for a floating
security structure were able to give rise to an international interest over aircraft objects, the holder
of the international interest would not be able to perfect the security by means of a single registration against the grantor of the security (as would be the usual expectation for a floating security
structure). Instead, they would need to effect individual registrations against each aircraft object,
including on an ongoing basis as future aircraft objects came into the collateral pool. This would not
be consistent with the usual functioning of a floating security structure.
37

38
39

The Aircraft Regulations have been issued by the International Civil Aviation Organization, the Supervisory Authority
under the Aircraft Protocol. See Aviareto, ‘Regulatory Information’ <www.aviareto.aero/information-centre/regulatoryinformation/> accessed 18 April 2019.
See Goode, ‘From Acorn to Oak Tree: The Development of the Cape Town Convention and Protocols’ (n 5) 602.
ibid.
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It is not unheard of that the holder of a general security over a debtor’s property might need to
make additional asset-specific registrations for some of its collateral, such as land or intellectual
property. Indeed, asset-specific registrations can be necessary or desirable in relation to aircraft as
well, under the non-Convention law in some countries.40 Aircraft objects are valuable items of collateral, so in most cases the secured creditor under a floating security structure is likely to be prepared
to register against each aircraft object as it becomes part of the pool, and live with the additional
administrative burden that this involves.
However, registering against each aircraft object in the pool will not solve the greater problem,
discussed in the previous section, that the usual form of floating security structure is incapable of
giving rise to an international interest in aircraft objects in the first place. The secured creditor might
make a registration against an aircraft object in the International Registry, but the registration will
not be of an international interest. This means that any interest that the secured creditor might have
in the aircraft object41 will be an unregistered interest for the purposes of the priority and taking free
rules in Article 29 of the Convention, despite the registration.42

D. Disposals in the ordinary course of business
The Convention defines a ‘contract of sale’ in Article 1(g) to mean ‘a contract for the sale of an object
by a seller to a buyer’.43 A ‘sale’ is defined in turn in Article 1(gg) to be ‘a transfer of ownership of an
object pursuant to a contract of sale’.
Article 41 of the Convention allows the substantive rules of the Convention regarding international interests to be extended to sales of objects as well, by stating that the Convention is to apply to
the sale or prospective sale of an object ‘as provided for in the [relevant] Protocol’.
The Aircraft Protocol takes up the opportunity afforded by Article 41 of the Convention, and
extends the application of the Convention to sales and contracts of sale of aircraft objects in several
ways. It provides rules for the constitution of a contract of sale of an aircraft object that reflect the
corresponding rules for the constitution of an agreement for an international interest, and then applies most of the substantive rules of the Convention to sales of aircraft objects in much the same way
as it applies them to international interests in aircraft objects.44 Importantly, Article III of the Aircraft
Protocol extends the application of the registration provisions of the Convention to contracts of sale
and sales of aircraft objects, so that a contract of sale can be registered in largely the same fashion as
an international interest.45
Outright sales
Article XIV of the Aircraft Protocol also modifies the rules in Article 29 of the Convention that
40
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This had been the case in Australia, for example, before the coming into force in 2012 of its Personal Property Securities
Act 2009.
The interest, if any, would need to arise under non-Convention law.
The only solution would be to take specific security over each aircraft object as well. See section IV(E).
Unless it is a security agreement, title reservation agreement or leasing agreement – that is, unless it is an agreement that
can separately give rise to an international interest under Article 7 of the Convention.
See in particular Articles III, V and XIV. The main exceptions are the rules for the enforcement of international interests,
which do not apply to sales or contracts of sale. The rules for enforcement of sales and contracts of sale are left to the applicable law.
Article III of the Aircraft Protocol also says that a seller of an aircraft object is a ‘debtor’ for the purposes of Article 3 of the
Convention, thus ensuring that the Convention is engaged in relation to an aircraft object if a contract of sale is entered
into in relation to it, and the seller is situated in a Contracting State. This overcomes the potential nexus issue referred to
in n 33 above and ensures that the Convention is engaged.
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regulate a competition between an international interest in an aircraft object and the interest of a
buyer. Because contracts of sale of aircraft objects are registrable (a situation not contemplated by
the default rules in the Convention itself), Article XIV of the Aircraft Protocol replaces Article 29(3)
of the Convention,46 and provides in its stead that a buyer of an aircraft object under a registered sale
is subject in effect to the same priority rules as the holder of a registered international interest.47 This
means that the buyer will take subject to an international interest that is registered first, and will take
free of an interest that is registered subsequently, or not registered at all.
As was discussed in section IV(B) above, a floating security structure that describes its collateral
in a generic way is incapable of giving rise to an international interest in an aircraft object, as it does
not comply with the formal requirements for the identification of the object that are set out in Article
VII of the Aircraft Protocol. This means, if a person buys an aircraft object under an agreement that
complies with the formal requirements of a contract of sale (under Article V of the Aircraft Protocol) and they register the sale, that they will take free of any interest created by the floating security
structure, whether or not the secured creditor had also registered.
Aircraft objects are high-value assets, and a potential buyer is likely to be aware of the existence
of the Convention and of the need both to document the purchase correctly and to register the sale.48
If they do this, then they will be buying the aircraft object under a registered sale, and the effect of
Article XIV of the Aircraft Protocol is that they will take free of any interest created by the floating
security structure, whether or not the sale was in the ordinary course of the seller’s business.
On the other hand, the Convention as modified by the Aircraft Protocol is silent on what the
outcome would be if the buyer’s agreement does not comply with Article V or if the buyer does not
register, as that would then be a competition between two unregistered interests. A competition of
this type will need to be resolved in accordance with the applicable law, outside the Convention.49
Conditional sales, and leases
While the Aircraft Protocol replaces the priority rule in Article 29(3) of the Convention for buyers
under a contract of sale, it does not change the rule in Article 29(4) of the Convention for conditional
buyers or lessees. This means that the considerations discussed in section III(B)(iii) above will apply
where a debtor under a floating security structure deals with an aircraft object by agreeing to sell it
under a title reservation agreement, or by leasing it. As a floating security structure cannot give rise
to an international interest in an aircraft object (because it does not identify the object in accordance
with Article VII of the Aircraft Protocol), the conditional buyer or lessee will take free of any interest
that the floating security structure might create in the object.50
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Technically, Article 29(3) is dis-applied for aircraft objects by Article III of the Aircraft Protocol, and Article XIV is
enacted as a new rule. In a practical sense, however, Article XIV of the Aircraft Protocol replaces Article 29(3) of the
Convention.
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As the Official Commentary (Air) itself concedes, the drafting of Article XIV is less than ideal, and does not achieve this
result as obviously as might be desired. As the Official Commentary (Air) notes, however, this is the way in which Article
XIV is likely to be read. See the Official Commentary (Air) para 5.70.
A secured creditor under a floating security structure is also likely to be aware of the Convention, but unless they take
specific security in accordance with the Convention and Aircraft Protocol in support of their floating security structure
(in which case they would be a specific security holder, not just the holder of a floating security), then they are incapable
of overcoming the fact that they will not have an international interest.
See the Official Commentary (Air) para 4.196.
This assumes that the Convention is applicable. See n 33.
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E. The outcome, in summary
The secured creditor under a floating security structure that is intended to encompass aircraft objects
is in an unhappy position under the Aircraft Protocol. Its security agreement will not comply with
the requirements for the identification of the object set out in Article VII of the Aircraft Protocol, and
so will be incapable of giving rise to an international interest. This means that the secured creditor
will have at best an unregistered interest in the aircraft object for the purposes of the Convention,
even if they go to the effort of registering against the aircraft object in the International Registry, and
will rank behind any other secured creditor who might take and register an international interest in
the correct way.
A buyer of an aircraft object who enters into a contract of sale and registers their interest as buyer
in the correct way will also rank ahead of any interest in the aircraft that is created by a floating security structure, whether or not the secured creditor purported to register. A conditional buyer or
lessee will take free of any interest that is created by the floating security structure as well.
The only solution for the secured creditor under a floating security structure that wants to ensure
that its security is effective under the Convention and Aircraft Protocol is to take a specific security
over the aircraft objects as well, in the form required by Article 7 of the Convention and Article VII
of the Aircraft Protocol. This may be a commercially viable option given the value of aircraft objects,
but would run counter to the commercial rationale for wanting to take a floating security in the first
place.

V. The Rail Protocol
A. Introduction
The Rail Protocol was signed in Luxembourg in February 2007. It is not yet in force. When it does
come into force, it will implement the Convention with respect to ‘railway rolling stock’. That term
is defined in article I(2)(e) of the Rail Protocol to mean ‘vehicles movable on a fixed railway track or
directly on, above or below a guideway’.51
While large items of railway rolling stock will no doubt be of high value, at least some vehicles
that fit the description in this definition are less likely to be so.52 This may have some practical consequences, as discussed below.

B. Description of railway rolling stock in the agreement
As we noted in section III(B)(iv) above, Article 7(c) of the Convention leaves it to the Protocols to
specify the way in which a security agreement needs to identify the object to which it applies. The
rule for railway rolling stock is set out in Article V(1) of the Rail Protocol. It says that a description of
railway rolling stock is sufficient to identify the railway rolling stock for the purposes of Article 7(c)
of the Convention (in other words, for the purposes of the agreement that creates or provides for an
international interest in the railway rolling stock) if it contains:
(a)

51

52

52

a description of the railway rolling stock by item;

The definition goes on to include a range of ancillary items, but only to the extent that they are installed on or incorporated
in the vehicle.
For examples of the types of assets that could be covered, see the Official Commentary (Rail) para 3.8.
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(b)

a description of the railway rolling stock by type;

(c)

a statement that the agreement covers all present and future railway rolling stock; or

(d) a statement that the agreement covers all present and future railway rolling stock except for
specified items or types.
This is clearly very different to the approach that is taken in the Aircraft Protocol. Rather than require a specific description of each object, the Rail Protocol allows a security agreement to describe
the railway rolling stock in a more generic way. It accepts that the description of the objects in the
agreement only needs to make it possible to identify them – it does not need to identify the objects
precisely.53
The four options set out in article V(1) of the Rail Protocol (as set out above) all refer to ‘railway
rolling stock’. Even the broadest of the options (in paragraph (c)) refers to a ‘statement that the agreement covers all present and future railway rolling stock’. It is not uncommon in many jurisdictions,
however, for a security agreement to use even more generic language than this to describe the collateral subject to it, such as ‘all present and future inventory’, or even ‘all present and future property’.54
While language such as this does not expressly ‘state’ that it covers railway rolling stock, that is clearly
its effect, and there is no obvious reason why language along those lines should be insufficient. On
that basis, very generic language such as ‘all present and future inventory’ or ‘all present and future
property’ should satisfy the requirements of Article V(1) of the Rail Protocol as well.55
The rule in Article V of the Rail Protocol is clearly more accommodating of the usual form of
a floating security structure than the corresponding rule in the Aircraft Protocol – both because it
allows the use of a generic description for the collateral, and because it clearly allows an agreement
to apply to future property. This means that a floating security structure is capable (in principle) of
creating an international interest in railway rolling stock for the purposes of the Convention.
Article V(2) then makes it clear that an interest in future railway rolling stock that is identified in
accordance with Article V(1) is constituted automatically as an international interest as soon as the
chargor, conditional seller or lessor (as relevant) acquires the power to dispose of the railway rolling
stock. There is no need for a new act of transfer.56

C. Criteria for identification of railway rolling stock in a registration
Similar to the Aircraft Protocol, the Rail Protocol does not spell out exactly how railway rolling stock
is to be identified in a registration on the International Registry. The Rail Protocol leaves this to be
resolved by the regulations (the ‘Rail Registry Regulations’) that are to be made by the Supervisory

53

54
55
56

This point was apparently made quite late in the development of the Rail Protocol, at the Diplomatic Conference at which
the Rail Protocol was signed. See Roy Goode, ‘Asset Identification under the Cape Town Convention and Protocols’ (2018)
81 Law and Contemporary Problems 135, 142.
But not in the USA – see n 11 above.
See also the Official Commentary (Rail) paras 3.7(1) and 5.11.
Some legal systems only allow an agreement to grant security over future property if the grantor appropriates the property
to the agreement, or performs some other new act of transfer, when it has acquired the property (ie when it is no longer
‘future’). See for example Cuming, Walsh and Wood (n 14) 260-261. The last sentence of Article V(2) makes it clear that
no such rule applies here.
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Authority which is to be established under Article XII of the Rail Protocol.57
Unlike the Aircraft Protocol, however, the Rail Protocol does provide guidance on the level of
specificity that is required for the identification of railway rolling stock in a registration. Article
XIV(1) of the Rail Protocol says that the Rail Registry Regulations are to prescribe a system for the
allocation of identification numbers by the Registrar ‘which enable the unique identification of items
of railway rolling stock’. In other words, consistent with section 5.4 of the Aircraft Regulations, the
registration of an international interest in railway rolling stock will need to uniquely identify the item
of railway rolling stock to which the international interest relates.58
The details of the identification system that the Registrar will employ for registrations against
railway rolling stock are still under development.59 It is clear, however, that registrations will need to
be on an asset-by-asset basis. This means again that the secured creditor under a floating security
structure will not be able to register its security over railway rolling stock in a generic fashion, but
will need (if it wishes) to register against each item of railway rolling stock as the relevant identifying
information becomes available.
As discussed above in relation to aircraft objects, this could be administratively burdensome, but
is possible. Whether it is commercially practicable will depend very much on the circumstances. As
mentioned in section V(A) above, railway rolling stock may range in value from very expensive to
less so, and while some items of railway rolling stock may be of a value that would justify the additional administrative effort, this may not always be the case.
The consequences of not registering, of course, can be severe. As explained in section III(B)(ii), an
unregistered interest will rank behind a registered interest, even if the registered interest was created
later and even if the holder of the registered interest knew of the unregistered interest at the time.
The holder of a floating security over railway rolling stock will need to take this risk into account in
deciding on the extent to which it should go to the effort of making registrations against the individual items of railway rolling stock over which it takes security. In contrast to the position under
the Aircraft Protocol,60 however, the secured creditor under a floating security structure will at least
know that its security agreement can give rise to an international interest in railway rolling stock in
the first place, so that a registration, if it makes one, can have legal effect.

D. Disposals in the ordinary course of business
Unlike the Aircraft Protocol,61 the Rail Protocol does not include additional provisions for contracts
of sale, and so does not modify the rules in Article 29 of the Convention to deal with them. This
means that the position of a buyer or lessee of an item of railway rolling stock from a debtor under
a floating security structure, where the debtor sells or leases the item in the ordinary course of its
57

See the definition of ‘regulations’ in Article 1(ff ) of the Convention. The Supervisory Authority is yet to be established. A draft of the Rail Registry Regulations has been published by UNIDROIT – see UNIDROIT and OTIF, ‘Draft
Regulations for the International Registry’ <www.unidroit.org/english/conventions/mobile-equipment/registry-rail/draftregulations-20160222.pdf> accessed 18 April 2019.
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Article XIV(2) of the Rail Protocol also allows a Contracting State to substitute its own system of identification numbers
for registrations against railway rolling stock that is subject to an international interest granted by a debtor that is situated
in that Contracting State. Article XIV goes on to say, however, that the substitute identification system must also ensure
the unique identification of each item of railway rolling stock.
See Rory McPhillips and others, ‘Comparative Analysis of Aircraft, Rail and Space International Registries and Their
Regulatory Provisions’ (2016) 5 Cape Town Convention Journal 29, 45-48; Goode, ‘Asset Identification under the Cape
Town Convention and Protocols’ (n 53) 144-146.
See section IV(B) above.
See section IV(D) above.
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business, will be as described in section III(B)(iii) above.

E. The outcome, in summary
The position of a secured creditor that wants to take a floating security over railway rolling stock
is potentially much stronger than the position of a secured creditor that wants to take a floating
security over aircraft objects. Unlike the situation under the Aircraft Protocol, a security agreement
that establishes a floating security structure over railway rolling stock is capable of giving rise to
an international interest under the Convention. This means in turn, if the secured creditor goes to
the effort of registering against items of railway rolling stock in its security pool, that it will have a
registered interest for the purposes of Article 29 of the Convention, and so will rank ahead of both
later-registered interests and unregistered interests.
The position of a person who buys or leases an item of railway rolling stock from the debtor in the
ordinary course of the debtor’s business, however, is not quite as favourable. If the secured creditor
has not registered its interest in the item in the International Registry, then the buyer or lessee will
take free of the secured creditor’s interest. If the secured creditor has registered its interest, the buyer
or lessee may still take free if the terms of the floating security structure permit this. If the holder has
registered and the terms of the floating security structure do not permit the sale or lease, however,
then the buyer or lessee will take subject to the security.

VI. The Space Protocol
A. Introduction
The Space Protocol was signed in Berlin in March 2012. Like the Rail Protocol, it is not yet in force.
If it does come into force, it will implement the Convention in relation to ‘space assets’. This term is
defined in Article 1(k) to mean, broadly, a man-made asset in space or designed to be launched into
space that is:
• a spacecraft;
• a payload; or
• part of a spacecraft or payload.
The definition also requires that the asset be ‘uniquely identifiable’.
Traditional types of spacecraft, such as space vehicles for human transport and large satellites, will
clearly be of high value. With recent developments in the miniaturisation of satellites, however, this
is not necessarily going to be the case for all spacecraft. Some payloads, or parts of spacecraft or a
payload, might also be less obviously of high value. Similar to the Rail Protocol, this can have some
practical consequences, as discussed below.
The text of the Space Protocol is based very closely on the Aircraft Protocol, with some clarifications and some enhancements that have been taken from the Rail Protocol. As a result, the way in
which the Space Protocol applies to floating security structures is something of an amalgam of the
positions under the first two Protocols.
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B. Description of a space asset in the agreement
The Space Protocol follows the approach taken in the Rail Protocol to the manner in which a space
asset needs to be identified in the agreement that creates or provides for the international interest
over it. Article VII(1) of the Space Protocol says that a description of a space asset in the agreement
is sufficient if it contains:
(a) a description of the space asset by item;
(b) a description of the space asset by type;
(c) a statement that the agreement covers all present and future space assets; or
(d) a statement that the agreement covers all present and future space assets except
for specified items or types.
Similarly, Article VII(2) of the Space Protocol states that an interest in a future space asset that is
identified in accordance with Article VII(1) is constituted as an international interest as soon as the
chargor, conditional seller or lessor has the power to dispose of it, without the need for any new act
of transfer.
This means, like the position under the Rail Protocol but in contrast to the Aircraft Protocol, that
a floating security structure can give rise to an international interest in space assets for the purposes
of the Convention, including in space assets that are future property.

C. Criteria for identification of a space asset in a registration
Similar to the Aircraft Protocol, the Space Protocol leaves it entirely to the regulations (the ‘Space
Registry Regulations’), to be made by the relevant Supervisory Authority, to specify how a space asset
is to be identified for the purposes of effecting a registration in the International Registry.62
The nature of space assets and their physical inaccessibility has made it more difficult to develop
a workable identification system than was the case for the previous Protocols, and the resultant rules
are correspondingly more complex. Thankfully for the reader, it is not necessary to traverse the details of the rules here.63 All that is required here is to note, consistent with the other Protocols and
the unspoken expectation behind the Convention as a whole, that registrations will need to be made
against each space asset individually.64
This means that the position under the Space Protocol of a secured creditor with a floating security structure over space assets will be the same as for the secured creditor with a floating security
structure over railway rolling stock under the Rail Protocol, as regards registration of its international
interest and its priority position as against other holders of an interest in the same assets. Whether it
wants to go to the effort of registering against each space asset, including future space assets as they
come into the security pool, will depend on the commercial circumstances of the transaction and the
relative value that the individual space assets bear in relation to the security pool as a whole.
62
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Space Protocol, Article XXX. The Supervisory Authority has yet to be identified. A draft of the Space Registry Regulations
has been published by UNIDROIT – see UNIDROIT, ‘Summary Report of the Fourth Session’ (2015) Report of the Preparatory Commission for the Establishment of the International Registry for Space Assets pursuant to the Space Protocol
<www.unidroit.org/english/documents/2015/depositary/ctc-sp/pcs-04-07rev-e.pdf> accessed 18 April 2019.
For a summary of the complexities, see Rory McPhillips and others (n 59) 55-57; Goode, ‘Asset Identification under the
Cape Town Convention and Protocols’ (n 53) 146-148.
Space Registry Regulations, s 5.3(c).
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D. Disposals in the ordinary course of business
The Space Protocol follows the Aircraft Protocol in its approach to contracts of sale. It provides rules
for the constitution of a contract of sale of a space asset that reflect the corresponding rules for the
constitution of an agreement for an international interest, and then applies many of the substantive
rules in the Convention to sales of space assets in much the same way as it applies them to international interests in space assets.65 Importantly, Article IV of the Space Protocol extends the application
of the registration provisions of the Convention to contracts of sale and sales of space assets, so that
a contract of sale can be registered in largely the same fashion as an international interest.
The position of a buyer, conditional buyer or lessee under the Space Protocol of a space asset that
is subject to a floating security will not necessarily be the same, however, as the position of a buyer,
conditional buyer or lessee under the Aircraft Protocol. That is because a floating security structure
under the Space Protocol, in contrast to the position under the Aircraft Protocol, is able to give rise
to an international interest in a space asset.
Outright sales
Like Article XIV of the Aircraft Protocol, Article XXIII of the Space Protocol modifies the rules in
Article 29 of the Convention that regulate a competition between an international interest in a space
asset and the interest of a buyer. In particular, because contracts of sale of space assets are registrable,
Article XXIII of the Space Protocol replaces Article 29(3) of the Convention66 and provides in its
stead that a buyer of a space asset under a registered sale is subject in effect to the same priority rules
as the holder of a registered international interest: the buyer will take subject to an international interest that is registered first, and will take free of an interest that is registered later, or not registered
at all.67
A buyer of an aircraft object that documents the sale correctly and registers it will take free of any
interest in the aircraft object that may have been created by a prior floating security structure, even if
the secured creditor under the arrangement had made a registration in relation to it. That is because
a floating security structure is incapable of giving rise to an international interest over an aircraft object, and so can at best give rise to an unregistered interest for the purposes of the Convention even if
the secured creditor makes a registration on the International Registry. A buyer of a space asset is in
a less favourable position, however, even if the sale is correctly documented and registered, because a
floating security structure is capable of creating an international interest in a space asset, so that the
secured creditor will have a registered interest if it has in fact registered. The buyer will rank behind
the secured creditor if the secured creditor has registered and the sale is either registered later, or if
the sale is not registered at all.
As discussed in section III(B)(iii), the buyer may still be able to take free of the secured creditor’s
interest if the terms of the floating security structure permit the sale. That will however be entirely
dependent on the terms of the floating security structure, which the buyer will not know and will
have no control over.
If neither party has registered, then the competition between them will fall to be resolved by the
applicable non-Convention law.
65
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67

See in particular Articles IV, V and XXIII. As for the Aircraft Protocol, the main exceptions are the rules for the enforcement of international interests, which do not apply to sales or contracts of sale. The rules for enforcement of sales and
contracts of sale are left to the applicable law.
Technically, Article 29(3) is dis-applied for space assets by Article IV of the Space Protocol, and Article XXIII is enacted
as a new rule. In a practical sense, however, Article IV of the Space Protocol replaces Article 29(3) of the Convention.
The drafting of Article XXIII has been tidied up to remove the uncertainty in the drafting of Article XIV of the Aircraft
Protocol referred to in n 47.
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Conditional sales and leases
Like the Aircraft Protocol, the Space Protocol replaces the priority rule in Article 29(3) of the Convention for buyers under a contract of sale, but does not change the rule in Article 29(4) of the Convention for conditional buyers or lessees. This means that the considerations discussed in section
III(B)(iii) above will apply where a debtor under a floating security structure over a space asset deals
with it by agreeing to sell it under a title reservation agreement, or by leasing it. Unlike a floating
security structure under the Aircraft Protocol, however, a floating security structure is capable of
giving rise to an international interest under the Space Protocol, and a conditional buyer or lessee
of a space asset that is subject to an international interest that is created under a floating security
structure:
• will take subject to the floating security (again, assuming that the terms of the floating security structure do not release it) if the secured creditor under the floating security structure
registers its international interest before the debtor registers the international interest that it
holds under the title reservation agreement or lease; or
• will take free of the floating security over the asset if it was not so registered at that time.68

E. The outcome, in summary
The secured creditor under a floating security structure over space assets is in a similar position to
the secured creditor under a floating security structure over railway rolling stock. Unlike the position under the Aircraft Protocol, a floating security structure over space assets can give rise to an
international interest under the Space Protocol, and that international interest, if registered, will be a
registered interest for the purposes of Article 29 of the Convention.
The position of a buyer or lessee of a space asset in the ordinary course of the debtor’s business
will depend very much on whether the secured creditor under the floating security structure has
registered its international interest. If it has registered, then the buyer or lessee will take subject to the
international interest, unless the terms of the floating security structure release it.
If the secured creditor under a floating security structure has not registered but an outright buyer
does, then the outright buyer will prevail.69 If an outright buyer does not register either, then the
competition between them will fall to be resolved by non-Convention law.
If the secured creditor under the floating security structure has not registered its international
interest, then a conditional buyer or lessee will take free.

VII. The draft MAC Protocol
A. Introduction
The UNIDROIT General Assembly resolved in 2005 that UNIDROIT’s Work Program should include a project to prepare a protocol for mining, agricultural and construction equipment.70 After
an extended period of preparatory work, UNIDROIT’s Governing Council decided in 2016 that
the draft MAC Protocol was sufficiently developed that a Committee of Governmental Experts (the
‘CGE’) should be convened to consider the text. The CGE met twice over the course of 2017 to dis68
69
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Article 29(4) of the Convention.
If it has also documented its sale correctly.
See UNIDROIT, Report A.G. (59) 12 (2005) para 61 <www.unidroit.org/english/documents/2005/ag59-12-e.pdf> accessed
18 April 2019.
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cuss and further refine the draft MAC Protocol,71 and the revised draft of the MAC Protocol was then
resubmitted to the Governing Council at its meeting in May 2018. At that meeting, the Governing
Council approved the convening of a diplomatic conference (the ‘MAC Diplomatic Conference’) to
adopt it.72
The MAC Diplomatic Conference will be held in November 2019, in South Africa.
The expression ‘high value’, as it appears in the first Preamble to the Convention, is not a term of
precise content. It is a relative notion, and what is ‘high value’ to one person in one context may not
be ‘high value’ to another person or in a different context. Aircraft objects, of course, are no doubt
‘high value’ to almost any person in almost any context. The same may be able to be said for most
railway rolling stock, and most space assets. It cannot be said with the same confidence, however,
for mining, agricultural or construction equipment, as equipment used in the mining, agricultural
and construction sectors can range from items that are clearly of very high-value (such as specialised
tunnelling equipment in the mining sector) to items that equally clearly are not (such as a chainsaw).
Also, unlike objects under the first three Protocols, which are readily identifiable as belonging to
specific industries (ie the air, rail and space industries) and are capable of being defined with reasonable precision, much of the equipment used in the mining, agricultural and construction sectors is
not specific to those industries, and does not lend itself to a neat yet comprehensive definition. This
presented the drafters of the MAC Protocol with a considerable challenge.73
After much deliberation, the drafters came up with the solution of defining the three categories of
asset not by means of a description of their characteristics or their operational attributes, but rather
by calling in aid the Harmonised Commodity Description and Coding System (the ‘Harmonised
System’) that is used by the World Customs Organisation to classify goods for customs purposes.74
The draft MAC Protocol does this by listing a series of Harmonised System codes in three Annexures
(one for each category of asset), and providing that an asset will be ‘mining equipment’, ‘agricultural
equipment’ or ‘construction equipment’ if it falls within one of the Harmonised System codes that
are listed in the relevant Annexure.
The selection of the appropriate Harmonised System codes was not a straightforward process.75
As a general statement, however, the selections focussed on codes that cover equipment that is most
likely to be ‘high value’, that is used principally in the mining, agricultural or construction industries,
and that is most likely to be uniquely identifiable.76 Because of the way in which the Harmonised System codes are compiled, however, one code can encompass both equipment that is unquestionably
of high value, and equipment that is not.
This was the subject of a great deal of discussion at the Committee of Governmental Experts
meetings in 2017.
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See UNIDROIT, Study 72K – CGE1 – Report (2017) <www.unidroit.org/english/documents/2017/study72k/cge01/s-72kcge01-report-e.pdf> accessed 18 April 2019; UNIDROIT, Study 72K – CGE2 – Report (2017) <www.unidroit.org/english/
documents/2017/study72k/cge02/s-72k-cge02-report-e.pdf> accessed 18 April 2019.
See UNIDROIT, Governing Council Report C.D. (97) 19 (2018) <www.unidroit.org/english/governments/
councildocuments/2018session/cd-97-19-e.pdf> accessed 18 April 2019.
The first Preamble of the Convention also refers, as an alternative to mobile equipment that is ‘high value’, to mobile
equipment ‘of particular economic significance’. It does not seem, however, that much reliance has been placed on that
expression as an alternative source of purpose for the Convention.
See World Customs Organization, ‘Nomenclature and Classification of Goods: Overview’ <www.wcoomd.org/en/topics/
nomenclature/overview.aspx> accessed 18 April 2019.
The lists have also not necessarily stopped moving. States have been provided with an opportunity to suggest additional
codes for inclusion in one or more of the Annexures, ahead of the MAC Diplomatic Conference.
For further explanation of the processes involved in choosing the Harmonised System codes, see Goode, ‘Asset identification under the Cape Town Convention and Protocols’ (n 53) 150-151.
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Inventory
Unlike objects that are typically the subject of the first three Protocols, it is very common for mining,
agricultural or construction equipment to be sold not directly to the end-user by the manufacturer,
but for the manufacturer to sell the equipment to a retailer (or to an intermediary distributor, who
then on-sells to a retailer), and for the retailer to then on-sell the equipment to the end-user in due
course.77 It is also common for distributors and retailers (and indeed manufacturers as well) to borrow funds to finance the inventory that they hold for on-sale. Many jurisdictions have well-established laws and practices for the financing of inventory in the hands of such dealers, and there was
a concern among those involved in the drafting of the MAC Protocol that those practices could be
upset by the rigid application of the Convention’s rules, particularly as they relate to the registration
of interests on the International Registry, because of the administrative burden involved in the need
to register interests on an asset-by-asset basis.
Also, while participants in the airline, rail and space industries are likely to be relatively sophisticated and able to understand and work with the Convention, the same cannot necessarily be said of
participants in the mining, agricultural and construction sectors (particularly the agricultural sector). While those sectors do include large and sophisticated businesses, many participants in those
sectors are smaller and much less sophisticated. The businesses are often owned and operated by
families or individuals, who are unlikely to be aware of the Convention or to be well-equipped to
deal with its rules.
These concerns led to the inclusion in the draft MAC Protocol of a number of provisions that are
not found in the other Protocols. They are discussed below.

B. Description of the equipment in the agreement
The draft MAC Protocol takes the same approach as the Rail Protocol and the Space Protocol to the
manner in which equipment needs to be identified in the agreement that creates or provides for the
international interest. Article V(1) of the draft MAC Protocol says that a description of equipment in
the agreement is sufficient if it contains:
(a)

a description of the equipment by item;

(b)

a description of the equipment by type;

(c)

a statement that the agreement covers all present and future equipment; or

(d) a statement that the agreement covers all present and future equipment except for specified
items or types.
Similarly, Article V(2) of the draft MAC Protocol says that an interest in future equipment that
is identified in accordance with Article V(1) is constituted as an international interest as soon as the
chargor, conditional seller or lessor has the power to dispose of it, without the need for any new act
of transfer.
This means, like the position under the Rail Protocol and the Space Protocol but in contrast to the
Aircraft Protocol, that a floating security structure can give rise to an international interest in mining
equipment, agricultural equipment or construction equipment for the purposes of the Convention,
including in future property.78
77
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Businesses can also hold inventories of equipment for rent, rather than on-sale.
The rules in Article V will not apply (and domestic law will apply instead), however, if a Contracting State has opted to
apply Article XII(4)-(7), and the debtor is a dealer located in that Contracting State. See section VII(C) below.
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C. Criteria for identification of the equipment in a registration
There was a great deal of discussion through the course of 2017, both at the meetings of the Committee of Governmental Experts and in the inter-sessional work that was undertaken in between those
meetings, about how to ensure that individual items of equipment would be uniquely identifiable for
the purposes of registering interests in them. Unlike the situation that prevails for the other Protocols
and in particularly stark contrast to the situation under the Aircraft Protocol, there is an enormous
number world-wide of manufacturers of mining, agricultural and construction equipment, and no
universally-applicable system of serial numbering that could be relied upon by itself to distinguish
between the individual items that they manufacture.79
The proposed approach is set out in Article XVII of the draft MAC Protocol. It relies on a combination of identifying factors – one set out in the MAC Protocol itself, and the others to be developed
in the regulations that are to be made under the MAC Protocol. Under Article XVII, to be sufficient
for the purposes of effecting a registration, the description of the equipment needs to contain:
• its manufacturer’s serial number; and
• such additional information as is required to ensure uniqueness, as specified in the regulations.
Whatever additional requirements are ultimately set out in the regulations, it is clear (as is the case
for the other Protocols) that registrations will need to be made on an asset-by-asset basis.
While the value of the assets involved under the other Protocols (and particularly the Aircraft
Protocol) may be able to justify the administrative burden involved in doing asset-by-asset registrations, this is less likely to be the case for much of the equipment under the draft MAC Protocol. In
particular, the bottom end of the range of likely values for the equipment in some of the Harmonised
System codes is relatively low.80 Secured creditors of equipment under the MAC Protocol will need
to weigh the cost and administrative effort involved in registering for lower-value equipment against
the risk that they expose themselves to if they do not.
Registration of an interest on the International Registry potentially protects the holder of the
interest against two classes of competing claimant: buyers and lessees on the one hand, and other
holders of a registrable interest on the other. The position vis-à-vis buyers and lessees is discussed in
section VII(D) below. As regards other financiers, in assessing the level of risk that a financier of a
dealer’s inventory exposes itself to if it does not register on the International Registry, the financier
will need to consider how likely it is that the dealer will grant security to another financier, and that
the other financier will go to the effort of registering. A financier might be prepared to take the view
on balance that registration is not worthwhile in the case of equipment of relatively low value, on
the basis that if it does not think that it is worthwhile registering, then other financiers are unlikely
to bother either. A financier that applied such a risk-based approach might only register for more
expensive items of equipment. That, however, is unlikely to be an entirely satisfactory position for
the financier.
Registration of an interest on the International Registry also can protect the holder of the interest
79
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This is also something of an issue under the Rail Protocol. See Rory McPhillips and others (n 59) 46, where reference is
made to the very large number of manufacturers of railway rolling stock worldwide.
See entries under the heading `Approximate Range of List Prices for New Equipment ($USD)´ in the table contained in
UNIDROIT, Study 72K – CGE2 – Doc. 5 (Spreadsheet Detailing Harmonised System Codes Proposed for Inclusion in
the Annexes to the Preliminary Draft MAC Protocol, 2017) <www.unidroit.org/english/documents/2017/study72k/cge02/s72k-cge02-05-e.pdf> accessed 18 April 2019.
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against the risk that its interest might become ineffective on an insolvency of the debtor.81 A financier
that does not want to register against an item of equipment over which it has security will therefore
be exposed to the risk that its security over that item may not be effective if the debtor becomes insolvent, unless the security is protected from the risk by non-Convention law under Article 30(2) of
the Convention.
An alternative solution – disapplication of the Convention for dealer-granted securities
The draft MAC Protocol offers another pathway for a Contracting State to address this issue, in Article XII. It says this:
Article XII — Provisions relating to inventory
1. Notwithstanding Article 29(3)(a) of the Convention, the buyer of inventory from a dealer
acquires its interest in it free from any registered interest as to which the dealer is the
debtor, unless the applicable law otherwise provides.
2. Notwithstanding Article 29(4)(a) of the Convention, the conditional buyer or lessee of
inventory of a dealer acquires its interest in or rights over that inventory free from any
registered interest as to which the dealer is the debtor, unless the applicable law otherwise
provides.
3. Paragraphs 4 to 7 apply only where a Contracting State has made a declaration pursuant to Article XXVII(4).
4. An interest in inventory created or provided for by an agreement under which the dealer
is the debtor is not an international interest if the dealer is situated in a Contracting State
referred to in paragraph 3 at the time the interest is created or arises.
5. For the purposes of this Article a dealer is situated in a State where it has its place of business or, if it has more than one place of business in different States, its principal place of
business.
6. Notwithstanding Article 29(3)(b) of the Convention, if a State has made a declaration
under paragraph 3, a buyer of inventory from a dealer acquires its interest in it free from
any unregistered interest as to which the dealer is the debtor, unless the applicable law
otherwise provides.
7. Notwithstanding Article 29(4)(b) of the Convention, if a State has made a declaration
under paragraph 3, a conditional buyer or lessee of inventory of a dealer acquires its interest in or rights over that inventory free from any unregistered interest as to which the
dealer is the debtor, unless the applicable law otherwise provides.
The term ‘dealer’ is defined in Article I(2)(c) to mean ‘a person (including a manufacturer) that
sells or leases equipment in the ordinary course of its business’. The term ‘inventory’ is defined in Article I(2)(j) to mean ‘equipment held by a dealer for sale or lease in the ordinary course of its business’.
The first two paragraphs of Article XII deal with the position of a person who buys or leases equipment from a dealer (rather than the relationship between competing secured inventory financiers),
and will be discussed in section VII(D) below. The focus in this section is on Articles XII(3) to (7).
81
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Article XII(3) provides82 that a Contracting State may elect, when it ratifies, accepts, approves of
or accedes to the MAC Protocol, to apply Articles XII(4) to (7). If a Contracting State makes this
election, then Article XII(4) will have the effect that an interest in inventory that is created by a dealer
situated in that State will not be an international interest, even if it otherwise complies with Article 7
of the Convention. This will leave matters such as the creation and enforcement of the interest, and
the circumstances in which the interest could be defeated by a competing claimant such as a buyer
or lessee, to be regulated by the otherwise-applicable law.
This does not mean, however, that the dealer-created interest will be entirely outside the Convention. The dealer-created interest will be an unregistered interest for the purposes of the Convention,
and so exposed (for example) to being defeated by an international interest that is granted in the
equipment by a later non-dealer owner (for example, if a buyer of the equipment from the dealer
takes out secured finance to fund the purchase, and the provider of that finance does register its
international interest).83 It will also be exposed to being defeated by any registrable non-consensual
rights or interests, or notices of national interest, that are registered against the equipment, even
while the dealer is the owner. This means, on the current drafting of Article XII, that a declaration
by a Contracting State under Article XII(3) will not entirely remove dealer-granted security interests
from the influence of the Convention.

D. Disposals in the ordinary course of business
Another challenging topic that was discussed at some length at the second of the two meetings of
the Committee of Governmental Experts in 2017 relates to the position of a buyer, conditional buyer
or lessee of an item of equipment from a dealer – in other words, where the equipment is part of the
seller or lessor’s inventory.
There is a strong commercial expectation that a person who buys an item from a dealer should
be able to acquire clear title to the item, free of any security interests (including registered interests)
that the dealer might have granted over it. This commercial expectation is reflected in the manner of
operation of the English floating charge, and of the other floating securities described in section II.
It is not reflected, however, in Article 29 of the Convention, or in the modifications to Article 29 that
are made by any of the first three Protocols.84
There was consensus at the second meeting of the Committee of Governmental Experts that the
MAC Protocol needed to include provisions that addressed this issue as well. The result is Articles
XII(1) and (2) and, if a Contracting State makes a declaration under Article XII(3), Articles XII(6)
and (7). However, while the consensus on the need to address this issue was clear, the resulting text
itself is less so. This is rather embarrassing for the author of this article, as he was a member of the
drafting committee that produced the text, on the evening of the second-last day of the meeting.
The intent behind the drafting was to recognise that some Contracting States may already have
well-developed inventory financing practices and legal structures that support those practices, and
that the MAC Protocol should make it possible for those practices to continue.85 This is intended to
be achieved by the fact that Articles XII(1), (2), (6) and (7) allow a buyer, conditional buyer or lessee
82
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In conjunction with Article XXVII(4).
As the equipment will have been the dealer’s inventory, however, the financier to the dealer should accept that the dealer
can sell the equipment free of the financier’s interest, so this should not be a significant concern.
Again, because the types of objects that are covered by those Protocols are not typically held by dealers as inventory for
on-sale.
This is also the reason why Article XII(3) allows a Contracting State to provide via Article XII(4) that a dealer-created interest is not an international interest, so that the Contracting State’s non-Convention laws will apply to the interest instead.
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to take free of a registered or an unregistered interest ‘unless the applicable law provides otherwise’.
Where a court is applying the Convention and the MAC Protocol, however, that will be because they
are part of the ‘applicable law’ for the purposes of that court. If that is correct, then it is difficult to
see how the applicable law could provide otherwise, as the Convention and the MAC Protocol will
prevail over anything that the rest of the applicable law might otherwise have said.
The answer may be that the references to ‘applicable law’ should be read as references to the applicable ‘non-Convention’ law. If that is correct, though, then it might help if that were made clearer.
It must be asked, however, whether it will always be desirable to allow a Contracting State’s nonConvention law to override the operation of Articles XII(1) and (2) (which are not dependent on the
Contracting State making a declaration under Article XII(3). It might be appropriate to allow this
where the Contracting State does have a modern and commercially-balanced set of taking-free rules
for inventory. That will not always be the case, however. Despite this, the provisions appear to allow
their operation to be overridden by a Contracting State’s non-Convention taking-free rules, no matter how outmoded those rules may be.
It should also be asked whether Articles XII(6) and (7) are necessary. If the expectation is that a
Contracting State will make a declaration under Article XII(3) because it already has well-developed
inventory financing rules and wishes to preserve them, then it is perhaps unclear why Article XII
needs to provide a partial taking-free rule for buyers, conditional buyers and lessees, particularly as it
does so ‘unless the applicable law otherwise provides’. If the concern is to avoid the risk that Articles
XII(6) and (7) might otherwise cut across the operation of the Contracting State’s inventory financing rules, then it might have been better to express it in the positive and say that a buyer, conditional
buyer or lessee of inventory from a dealer takes free from any unregistered interest, notwithstanding
the Convention, to the extent that the applicable law so provides.86
The MAC Protocol is still in draft form, so it is perhaps not necessary to express a concluded view
on these questions. Rather (unless there are good explanations for these points that have eluded the
author), there may still be an opportunity to clarify the operation of Article XII by amending it at
the MAC Diplomatic Conference. This article would recommend, however, that some considered
language be prepared in advance of the MAC Diplomatic Conference, to avoid the risk that rushed
drafting at the MAC Diplomatic Conference itself might resolve the current uncertainties in the text
but at the expense of replacing them with new ones.

E. The outcome, in summary
The text of the draft MAC Protocol pays much greater heed to the needs of inventory financing and
the operation of floating security structures than any of the other Protocols. Like the Rail Protocol
and the Space Protocol (but in contrast to the Aircraft Protocol), a floating security structure over
mining, agricultural and construction equipment is capable of being a security agreement under the
Convention, and so can create an international interest in the equipment. Unlike the other Protocols
and in recognition of the nature of mining, agricultural and construction equipment and the way
in which it is commonly held and sold through distribution chains, the draft MAC Protocol also
contains rules that facilitate inventory financing practices, by allowing a Contracting State to opt out
of the Convention and instead apply its non-Convention law to security agreements over mining,
agricultural and construction equipment that is held by a dealer. In Contracting States that have not
opted out so that the Convention and MAC Protocol still apply, however, the holder of a floating
security over inventory is still unable to escape the fact that it will need to register its international
interest, if it wishes to do so, on an asset-by-asset basis.
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The MAC Protocol also goes beyond the first three Protocols in the way that it makes it easier
for a buyer, conditional buyer or lessee of inventory from a dealer to take the asset free of registered
interests granted by the buyer.
The drafting that produces these outcomes is not as clear as it perhaps could be. As the MAC
Protocol is still a draft, however, there will be an opportunity to clarify the text before it is adopted at
the MAC Diplomatic Conference.

VIII. Conclusions
The order in which the various Protocols under the Convention have been settled over time shows
a steady evolution in the extent to which the Convention can accommodate floating security structures.
The Aircraft Protocol simply does not accommodate floating security structures. Its very restrictive rules for the creation of an international interest in an aircraft object have the effect that a floating security structure is not even capable of creating an international interest in an aircraft object for
the purposes of the Convention. Its priority rules also make no allowance for the usual expectations
of a buyer, conditional buyer or lessee of inventory from a dealer, as they will need to take the asset
subject to any registered interests. Given the value of aircraft objects, and the nature of the airline
industry and the manner in which aircraft objects are typically bought, sold and financed, however,
this does not appear to have been a concern.
The Rail Protocol and Space Protocol are somewhat more accommodating of floating security
structures than the Aircraft Protocol. Their more flexible rules for the creation of international interests at least make it possible for a floating security structure to create an international interest in
railway rolling stock and space assets. Like the Aircraft Protocol, however, they do not make any
concessions to buyers, conditional buyers or lessees of inventory from a dealer. Again, however, the
nature of railway rolling stock and space assets, and of the industries that deal in them, may mean
that this will not be a significant concern.
It is in the draft MAC Protocol that issues relating to floating security structures and inventory
financing practices come to the fore. Some mining, agricultural and construction equipment is likely
to be of lower value than objects under the other three Protocols (particularly aircraft objects under
the Aircraft Protocol), and mining, agricultural and construction equipment is commonly sold and
on-sold through distribution chains before it reaches the end-user. If the MAC Protocol did not
recognise these realities and find a way to accommodate them, then it would be less able to deliver
on the Convention’s objective, as stated in the first Preamble, of ‘facilitat[ing] the financing of the
acquisition and use of such equipment in an efficient manner’. Indeed, it might even limit the enthusiasm of Contracting States to adopt the MAC Protocol in the first place. For these reasons, in
addition to following the Rail Protocol and Space Protocol in the way that makes it possible for a
floating security structure to create an international interest in mining, agricultural and construction
equipment, the draft MAC Protocol also allows a Contracting State to preserve its existing inventory
financing practices by being able to elect that interests created by dealers in the Contracting State
over inventory will not be international interests at all, leaving the Contracting State’s other laws to
apply instead. The draft MAC Protocol also endeavours to preserve the commercial expectation of a
buyer, conditional buyer or lessee of inventory from a dealer that it should be able to acquire the asset
free of any interests created by the dealer.
In the case of all four Protocols, however, the unavoidable impediment to efficient inventory financing practices and the usual expectations associated with floating security structures is the fact
that international interests can only be registered on an asset-by-asset basis. This is not a practical
concern under the Aircraft Protocol, particularly as security agreements under the Aircraft Protocol
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need to specifically identify the aircraft object as well. Whether this will be an issue under the Rail
Protocol and Space Protocol remains to be seen. In the case of the draft MAC Protocol, where issues
relating to inventory financing are most relevant, there is no getting around the fact that the holder
of a floating security over inventory will need to register its international interest against each individual asset in the pool,87 if it wants to enjoy the full protection of the Convention.
One possible consequence of this may be to distort the competitive landscape for inventory financiers of mining, agricultural and construction equipment. It is likely to be easier for a vendor to
a dealer (or a financing affiliate of the vendor) to make registrations against the serial number and
other required identification information for the assets that it sells to the dealer, as it will have that information stored in its data systems and should be able to use those systems to make the registrations
without manual intervention. This would enable it to make registrations more efficiently and with
greater reliability than will be possible for external financiers, as external financiers would not have
the same level of access to this information, and may need to apply less efficient and less risk-free
methods of obtaining and then uploading the required information on to the International Registry.
It may be that systems could be put into place to deal with this, and perhaps not too much should
be made of it. It should also not distract from the fact that the drafters of the MAC Protocol have
gone a long way towards accommodating the needs and expectations of those who provide dealers
with inventory finance for mining, agricultural and construction equipment, and those who buy or
lease the inventory from those dealers. This is to be commended.
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Implications of CTC for Use of Trusts in Aircraft
Finance and Leasing Transactions
Kenneth Gray and Jeffrey Wool*

Abstract
Article VI of the Aircraft Protocol endorses the use of trusts in transactions subject to the Cape Town Convention. It
requires, as autonomous treaty law, each contracting state to recognise trusts validly created under the substantive
law under which the trust was constituted, whether or not trusts are known to or accepted by the national law of
that contracting state and regardless of its pre-Cape Town Convention conflict of laws rules. The foregoing applies
equally to national law structures analogous to trusts. Background to, analysis supporting, and the legal implications of, these conclusions are set out in this article.

Introduction
Trusts occupy a central role in the financing and leasing of aircraft equipment. That fact gave rise to
the need for Article VI of the Aircraft Protocol1 (‘Protocol’) to the 2001 Convention on International
Interests in Mobile Equipment (‘Convention’), which reads, in part, as follows:
A person may enter into an agreement or a sale, and register an international interest
in, or a sale of, an aircraft object, in … [a] trust or other representative capacity. In such
case, that person is entitled to assert rights and interests under the Convention.2
This article examines the intent, text, and implications of that key provision (Article VI). It uses
the term ‘trust’ to include the wide range of analogous structures seen around the world, to which
the reasoning and conclusions herein apply mutatis mutandis.3
*
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Kenneth Gray is a consultant at Norton Rose Fulbright. Jeffrey Wool is secretary general of the Aviation Working Group, a
professor at the University of Washington School of law, and senior research fellow at Harris Manchester College, Oxford.
The authors thank Philip Wood for his pioneering work on trusts and his comments on this paper, and professor Roy
Goode for sharing his penetrating insights on the Cape Town Convention and trusts, including the thinking behind his
treatment of this topic in the Official Commentary.
2001 Protocol to the Convention on International Interests in Mobile Equipment on Matters Specific to Aircraft
Equipment.
While Article VI also covers and endorses the use of agency, that topic is outside the scope of this article.
Including a range of fiduciary arrangements (such as Fiducies (France and Luxembourg), Fideicomiso (many Latin American countries), Bewind (South Africa), and Amaana (Saudi Arabia)), in all of which one person holds the property for the
benefit of another, the beneficiary. In other structures, however, such as Stichting (Netherlands), there is no beneficiary.
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Section I provides background by outlining the essential characteristics of trusts, and the overall
global treatment of trusts, and, in the case of international transactions, the conflict of laws rules relating thereto, in each case prior to the changes effected by the Convention and the Protocol (jointly
referred to as ‘CTC’). It then summarises the well-established use of trusts in international aircraft
financing and leasing transactions, which was assumed in the drafting and negotiation of Article
VI, and, accordingly, gives content to a general principle underlying the treaty with gap-filling implications. Section II then sets out the core legal principle that each contracting state is required, as
autonomous treaty law, to recognise trusts validly created under the substantive law under which
the trust was constituted, whether or not trusts are known to or accepted by the national law of that
contracting state and regardless of its pre-CTC conflict of laws rules. It also addresses the scope of
that recognition. Section III concludes by applying the analysis to a hypothetical transaction.

I. Trusts – basic concepts and principles
A. A brief history of the trust in English Law
The English law of trusts can be traced back to the Norman invasion of England in 1066, although
the principles stretch back into antiquity, to the Roman law of fideicommissum. Originally known as
‘uses’, trusts conveyed the ownership of the property to a party, the ‘feoffee’, to be held for the benefit
of a beneficiary, the ‘cestui que trust’. The use had many applications: landowners participating in
crusades could retain ownership of their property whilst allowing others to cultivate it whilst they
went to war; clergy who had taken a vow of poverty could reside in monasteries whilst avoiding their
ownership. As the beneficiaries had no estate in the property, the property the subject of the uses
was protected from the claims of their creditors. Therein lies the historical objection to the trust:
in certain contexts, it may undermine rights that creditors might have against the property of their
debtors.
In England, uses developed into trusts in the eighteenth century. With the advent of the industrial
revolution and a burgeoning middle class, anxious to ensure that property could be bestowed on
their lineage for generations to come, the use of the trust increased dramatically. Land could be left to
children and subsequent generations without the risk of that property being undesirably disposed of.
Although the motor for the development of trust in practice and in law has been rights to real
property, particularly on inheritance, the concept has easily lent itself to use in commercial transactions. The ring-fencing of the trust property from the claims of creditors makes it a useful and popular tool. Trusts are commonly used as a way of holding investments on behalf of large and mutable
categories of beneficiaries, protecting assets from the insolvency either of their legal owners or of
those for whose benefit they are held. In an era of increasing globalisation, trusts provide an easy
mechanism for dealing with cross-border issues where multiple jurisdictions have an incidence on
the ownership or use of the asset. They have been described by Maitland as ‘the greatest and most
distinctive achievement performed by Englishmen in the field of jurisprudence’.4
By contrast, in some civil law jurisdictions, the use of trusts to shelter assets from creditors,
and particularly government authorities, has led to their being described as having a ‘sulphurous
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reputation’.5 Some view that sheltering as historically central to the creation of the trust.6 There is
also suspicion that cross-border trusts may be used to attempt to circumvent mandatory rules of
inheritance, in particular the réserve héréditaire, the part of testators’ estates which they are unable
freely to dispose of.

B. The characteristics of an English trust
The creation of a trust under English law is easy. Three certainties must be observed: those of intention (a trust was intended to be created), of subject-matter (the trust property must be properly
demarcated) and of objects (there is clarity as to who are beneficiaries even if they cannot be individually identified).7 There is no requirement for the creation to be in writing or for contractual
formalities to be complied with. There is no need for the beneficiary even to be aware of the trust.
There is no limitation on who may be a trustee.
An English law trust divides the ownership of an asset between legal and beneficial. Absent a
trust, legal ownership of an asset is usually manifested by its apparent ownership – by the entity that
has its possession, or (for certain assets) in whose name it is registered. It can normally be established
by a third party with relative ease, by inspecting the asset or (if relevant) the register. In the case of
a contractual chose in action, the third party may analyse the underlying documentation. There are,
of course, certain exceptions, such as leases and contracts of bailment. Security might impair the
ownership of the asset by the possessor.
However, with a trust, the analysis is more complex. The possession of the asset will lie not with
the legal, but with the beneficial, owner. If registered, the registry may reveal the identity, not of the
economic owner, but of the legal owner of the asset, who may have no economic interest in it. For a
third party, establishing the nature of each party’s interests in the asset will be more complex. It is this
lack of transparency which makes many jurisdictions suspicious of the trust.8
The essential benefits of an English trust stem from the division of the title into legal and beneficial and are twofold:
(a) The trustee owns only the legal title to the property: on its insolvency, that property will not
form part of the trustee’s insolvency estate and remains available for the beneficiary; and
(b) The beneficiary enjoys the trust property without being encumbered with the risks, or permitted the rights, associated with legal ownership. In particular, the beneficiary does not
have the power to dispose of the trust property. The beneficiary not having the legal title to
the trust property, on its insolvency, its creditors may be unable to require the realisation of
the trust property to recover the debts owing to them. Any action they take may be limited
to the beneficiary’s interest in the property and not to the legal title.
(c) English law sharply distinguishes the powers of a bare trustee from those of an active
5
6

7
8

Philippe Marini, ‘Enfin la fiducie à la française’ (2007) 20 Recueil Dalloz 1347, 1348.
For example, Martinez argues that ‘it can be proved today, without any risk of error, that the trust was born in the pursuit
of an illegal purpose: the transfer of lands to bogus intermediaries, avoiding in that way the payment of taxes and the
enforcement of the laws governing mortmain’. See Ignacio Arroyo Martinez, ‘Trust and the Civil Law’ (1982) 42 La L Rev
1709, 1714.
Knight v Knight [1840] 3 Beav 148.
See section II(C) below: in contrast, the CTC International Registry has the facility for naming parties in a trust capacity,
thus putting third parties on notice.
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trustee, ie one having management powers. A bare trustee is a mere nominee who is obliged
to conform to the instructions of the beneficiary. By contrast a trustee under an active trust
has full management powers, including the power to dispose of the trust property. It is important to emphasise that, for both trusts, it is the trustee that has power to dispose of the
trust property albeit that its rights to do so might be curtailed by the terms of the trust.9
The principal objection to an English law trust is its potential obscurantism: it may lead intending
creditors to form an inaccurate assessment of the financial condition of their counterparties since assets ostensibly owned by those counterparties might actually be held for the benefit of others and so
not be available, on the debtor’s insolvency, to their creditors. A vivid illustration of this is the House
of Lords decision in the Quistclose case.10 A lender, Q, advanced a loan to a borrower, R, for the express purpose of enabling R to pay dividends to its shareholders. The loan proceeds were credited to a
separate account of R with its bankers, B, but R went into liquidation before any dividends were paid.
B sought to set off the sums standing to the credit of R’s account against debts owing by R to B. The
House of Lords, however, held that the facts of the case led to the creation of a constructive trust over
the disbursed loan in favour of Q until such time as it was applied for its contractual purpose and so
denied B their claim to set off. B may have been unaware of the constructive trust. The case illustrates
the way in which trusts (of which a creditor may be unaware) may dilute the assets of a debtor and,
so, the rights of set-off to which the creditor might otherwise have been entitled.

C. Specific trusts
As a general rule, an English trust must have a beneficiary: somebody must be able to enforce the
trust. There are certain exceptions to the rule (mainly relating to charitable trusts) but a non-charitable purpose trust will be void. The definition of a non-charitable purpose, the reasons for the
courts’ hostility to trusts for such a purpose and the many, rather esoteric exceptions to the rule (the
promotion of fox-hunting, the saying of masses, the upkeep of monuments and so on) would require
a lengthy separate paper. For current purposes, the requirement that an English trust must have a
beneficiary immediately requires the tax and accounting position of that beneficiary to be analysed
when a trust is used in a particular financing structure.
The unavailability of non-charitable purpose trusts in common law jurisdictions has led to the
development of the so-called ‘orphan trust’. An orphan trust is a limited liability company set up in
a common law jurisdiction, whose shares are held by its parent on trust, typically for a charity. It is a
misnomer in that the limited liability company itself is not a direct party to the trust. Orphan trusts
are used to create tax neutral, insolvency remote structures and are discussed in more detail below.

D. Trusts in civil law jurisdictions
Although the trust is usually seen as a device conceived under English or other common law legal
principles, and in spite of the hostility manifested to that concept by several civil law jurists, the concept of fiduciary obligations owed by the owner of property to a third party exists in many civil law
jurisdictions. For example:
(a) The Roman Law fideicommissum existed in French law until the introduction of the Napoleonic Code in 1804. Over 200 years later, in 2007, that concept was effectively resuscitated
9
10
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when the Code was amended to introduce a similar, but new, concept, the fiducie. The new
Article 2011 of the Civil Code provides:
The fiducie is the process by which one or more entities transfer property,
rights or securities, or a combination of property, rights or securities, present or future, to one or more fiduciaries who hold them separately from their
own property, acting with a specific purpose for the benefit of one or more
bénéficiaires.
(b) Luxembourg redefined the concept of a fiduciary contract in its law of 27 July 2003:
A fiduciary contract within the meaning of the present title is a contract
by which a person, the fiduciant, agrees with another person, the fiduciaire,
that, subject to the obligations determined by the parties, the fiduciaire becomes the owner of assets which shall form a fiduciary property.11
(c) Many Latin American countries have a concept of a fideicomiso, defined (for example) in
Panama as ‘an irrevocable agency whereby determined property is transferred to a person
called the fiduciario, for this person to dispose of them according to the instructions of the
fideicomitente, for the benefit of a third party, called fideicomisario.’12
(d) Saudi Arabian law recognises a contractual arrangement known as an amaana, under which
the amin owns property in respect of which it owes personal duties of care to the beneficiary
but in which the beneficiary has no separate proprietary interest.
We have avoided translating the name of each instrument as to use the word ‘trust’ in its English
sense would be misleading. The concepts are fundamentally different in that the instruments are
contractual in nature and do not create a proprietary interest in the asset in favour of the beneficiary.
Title in these jurisdictions is unitary and indivisible. The similarity to the trust is restricted to the
fiduciary nature of the obligations assumed by the owner of the trust property to its beneficiaries and
in the ring fencing of the assets on the insolvency of the owner.
So far we have discussed trust-like structures in which title to the trust property is held by one
person who is obliged to use it for the benefit of another. There are a number of other entities in
different jurisdictions which have similarities to a trust but follow a different model of ownership.
(a) The Dutch stichting is a foundation set up by notarised deed which does not have any beneficiaries. It may have a charitable purpose. A stichting may be used by a financial institution
as a means of controlling assets while not having legal ownership or consolidating the assets
on their financial statements. The equivalent under English law would be a purpose trust
which (as described in section I(C)) is likely to be void. An orphan trust, as described in
section I(C) is often used to achieve the same end, but is structurally significantly different.
Stichtings are also common in the Dutch territories in the Caribbean formerly known as the
Netherlands Antilles.13
11
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Loi no A124 du 27 juillet 2003 relative au trust et aux contrats fiduciaries, art 5.
Ley no 17 del 20 febrero, 1941 sobre fideicomiso, art 1.
For a full discussion of the trust in European law, see David J Hayton, Sebastianus Constantinus Johannes Josephus Kortmann and HLE Verhagen, Principles of European Trust Law (Kluwer Law International 1999).
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(b) South African law provides for a different trust-like structure – the bewind trust. The founder
makes a disposition to the beneficiaries and vests the administration of the assets in the administrator or trustee (the bewindhebber). The beneficiary retains all proprietary rights to
the trust assets but its ability to deal with the same is restricted by the bewind structure, at
least until the occurrence of some condition which allows the rights to the administration
of the asset to be transferred to the beneficiaries. The bewindhebber has no proprietary interests over the assets. Bewinds are commonly used for testamentary dispositions to minors
or for the administration of properties owned by partnerships (for example,the premises of
a law firm).

E. The Hague Convention on the Law applicable to Trusts
Globalisation has resulted in purported trustees, beneficiaries and trust assets moving from state to
state and finding themselves in jurisdictions where the concept of a trust, as embodied by the relevant instrument, may not exist, leading to the potential for the disruption of the proprietary rights
and fiduciary obligations attaching to them. The multiplicity of the ways in which trust-like fiduciary
obligations are manifested has been a deterrent to any attempt to create a single trust structure recognised internationally. Instead the concentration has been on encouraging the recognition of foreign
trusts. In particular, the 1985 Convention on the Law Applicable to Trusts and on Their Recognition
(the ‘Hague Convention’) seeks to encourage that recognition.
The Hague Convention does not set out to introduce the arrangement similar to a trust (or a fiducie) into the domestic law of its contracting states: given the cultural chasm in this area described
previously, to create a unitary system would be impossible. Instead, it seeks to establish common
conflict of laws principles on the laws applicable to trusts. Although the Hague Convention has (as
at today’s date) been ratified by only fourteen jurisdictions,14 it sets out a useful framework for considering how trusts to which Article VI of the Protocol refers may be treated on a cross-border basis.
The Hague Convention applies to a wide variety of trust arrangements, differing in the manner
of their creation, in the identity of the parties and in the areas of law to which they are expressed
to apply. It may apply in heavily regulated areas of the law, such as inheritance, where many jurisdictions have mandatory rules. In many jurisdictions, where there is no legislation relating to the
administration of trusts, there is a concern that trusts may be used to avoid such mandatory provisions and that protection for beneficiaries and other third parties may be inadequate. The fear that
foreign law trusts may be used with the Hague Convention to circumvent such rules may explain the
relatively low number of civil law jurisdictions that have ratified it. However, notwithstanding such
concerns, the utility of the trust in the conduct of certain business and banking affairs was recognised
in France as being of sufficient importance for the fiducie to be introduced, but in a highly restricted
and regulated manner. The fiduciaires must be either credit institutions, investment companies, insurers, portfolio managers or lawyers and the fiducie itself must be registered with the tax authorities;
moreover, the government maintains a national register of fiducies which, although not open for
public inspection, can be consulted by the administration. Fiducies cannot be used for certain purposes such as estate planning. Limiting the scope of application of the fiducie has made it palatable
in France. The use of the trust in aircraft finance (as will be seen in section I(F) below) is limited to
well-understood, arm’s length, commercial arrangements that are far removed from the abuses that
worry some civil jurists. Working within the context of the CTC, with the priority system and the
14
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registry, the objections to a trust on the grounds of a lack of transparency fall away.
Article 2 of the Hague Convention defines a trust in broad terms:
For the purposes of this Convention, the term ‘trust’ refers to the legal relationships
created – inter vivos or on death – by a person, the settlor, when assets have been placed
under the control of a trustee for the benefit of a beneficiary or for a specified purpose.
A trust has the following characteristics:
(a) the assets constitute a separate fund and are not a part of the trustee’s own estate;
(b) title to the trust assets stands in the name of the trustee or in the name of another
person on behalf of the trustee;
(c) the trustee has the power and the duty, in respect of which he is accountable, to
manage, employ or dispose of the assets in accordance with the terms of the trust
and the special duties imposed upon him by law.
The reservation by the settlor of certain rights and powers, and the fact that the trustee
may himself have rights as a beneficiary, are not necessarily inconsistent with the existence of a trust.
The definition is endorsed in paragraph 3.83 of the Official Commentary (‘OC’)15 and is wide
enough to encompass not only the English trust, but also the fiducies, fideicomisos and amaanas described in section I(D). However, because Article 2 requires the title to the assets to be in the name
of the trustee for the benefit of a beneficiary, the Hague Convention will not apply to stichtings in
the Netherland or to bewinds in South Africa. In contrast, Article VI of the Protocol, referring to
‘agency, trust or other representative capacities’, does extend to bewinds as there is no requirement
for any proprietary rights on the part of the designated party. A stichting, where there is no member
beneficiary of the foundation, would not be caught by that definition. The entity will be acting on its
own behalf and not in a representative capacity.
Insofar as the conflict of laws rules are concerned, the guiding principle of the Hague Convention
is set out in Article 6: ‘A trust shall be governed by the law chosen by the settlor. The choice must be
express or be implied…’. We may assume that in trusts created in the field of aircraft finance, there
will always be an express choice of law. Article 6, however, needs to be read in the light of Article
4 which provides that ‘The Convention does not apply to preliminary issues relating to the validity
of wills or of other acts by virtue of which assets are transferred to the trustee.’ Under the English
conflict of law rules, the lex situs will apply to these issues. It is important to distinguish between:
(a) the validity of the transfer of the property to the trustee;
(b) the validity of the declaration of trust;
(c) the recognition of the trust; and
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Roy Goode, Convention on International Interests in Mobile Equipment and Protocol Thereto on Matters Specific to Aircraft
Equipment: Official Commentary (4th edn, UNIDROIT 2019).
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(d) the validity of any disposition of the property by the trustee to a third party.
The Supreme Court of the United Kingdom addressed these issues in Akers v Samba Financial
Group.16 T was the registered owner of certain shares in five Saudi Arabian banks. The situs of those
registered shares was therefore Saudi Arabia. T entered into arrangements under which he agreed
to hold those shares on trust for B, a Cayman Islands company. Those trust arrangements were
governed by the laws of the Cayman Islands. Shortly after B went into liquidation, T purported to
transfer all the shares to its creditor, C to discharge his personal liabilities. The Cayman Islands has
ratified the Hague Convention but Saudi Arabia has not. Saudi Arabian law would not recognise the
division of the title to the shares into legal and equitable and would not have recognised any interest
of C in those shares. After extensive consideration of the Convention, its travaux préparatoires and
English case law, the Supreme Court held as follows.
(a) The validity of the transfer of the property to the trustee, before it becomes subject to the
trust, is a matter for the lex situs, Saudi Arabia.
(b) The validity of the declaration of the trust is a matter for its applicable law. ‘It is clear therefore, that in the eyes of English law, a trust may be created, exist and be enforceable in
respect of assets located in a jurisdiction, the law of which does not recognise trusts in any
form.’17
(c) Contracting states must recognise the trust under its applicable law. Article 11 expands on
what is meant by the recognition of the trust and is considered further below.
(d) the validity of the disposition of the trust property to a third party is a matter for the lex
situs. In the case in question, if the transfer of the shares by T to C was valid under the laws
of Saudi Arabia, an English court will not impugn the validity of that transfer, even if made
in breach of T’s fiduciary duties under the trust:
Where under the lex situs of the relevant trust property the effect of a transfer of the property by the trustee to a third party is to override any equitable
interest which would otherwise subsist, that effect should be recognised as
giving the transferee a defence to any claim by the beneficiary, whether proprietary or simply restitutionary: Macmillan Inc v Bishopsgate Investment
Trust plc (No 3) [1996] 1 WLR 387.18
The rights and obligations of trustees and beneficiaries under trust arrangements depend on their
governing law. It is necessary to consider what is meant by ‘recognition’ when requiring one jurisdiction to recognise a trust created under the laws of another. The Hague Convention addresses this at
Article 11:
A trust created in accordance with the law specified by the preceding Chapter shall be
recognised as a trust.

16
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Such recognition shall imply, as a minimum, that the trust property constitutes a separate fund, that the trustee may sue and be sued in his capacity as trustee, and that he may
appear or act in this capacity before a notary or any person acting in an official capacity.
In so far as the law applicable to the trust requires or provides, such recognition shall
imply, in particular:
(a) that personal creditors of the trustee shall have no recourse against the trust assets;
(b) that the trust assets shall not form part of the trustee’s estate upon his insolvency
or bankruptcy;
(c) that the trust assets shall not form part of the matrimonial property of the trustee
or his spouse nor part of the trustee’s estate upon his death;
(d) that the trust assets may be recovered when the trustee, in breach of trust, has
mingled trust assets with his own property or has alienated trust assets. However,
the rights and obligations of any third party holder of the assets shall remain subject to the law determined by the choice of law rules of the forum.
Thus the trust assets are deemed to be protected from claims of the creditors of the trustee and
on its insolvency. However, as seen in Akers, any party to whom the trustee voluntarily disposes of
the trust asset will take free from the trust, on the assumption that the disposition is valid under the
choice of law rules of the forum. It is perhaps curious that the trust can be defeated by a voluntary
disposition in breach of the trustee’s fiduciary obligations but not by a judicially mandated involuntary disposition on the trustee’s insolvency.
Article 15 of the Hague Convention goes on to provide that the requirement that a trust be recognised does not prevent the application of provisions of the law designated by the conflict of laws
rules of the forum, in so far as those provisions cannot be derogated from by voluntary act, relating
(amongst other things) to (i) the transfer of title to property and security interests in property, (ii)
the protection of creditors in matters of insolvency and (iii) the protection, in other respects, of third
parties acting in good faith. It is not immediately obvious how this interacts with the minimum requirements set out in Article 11, particularly on the insolvency of the trustee. It has been suggested
that the reference to matters of insolvency in Article 15 should only be applied to ‘the protection of
creditors on the beneficiary’s insolvency, not that of the trustee’.19 Whether it is legitimate to add the
italicised words is perhaps academic if we assume that the trustee will always have been appointed
in, and be subject to the insolvency laws of, a jurisdiction in which the concept of the English trust
is well established. In any event, Article 15 of the Hague Convention goes on to provide that ‘[i]f recognition of a trust is prevented by application of the preceding paragraph, the court shall try to give
effect to the objects of the trust by other means’: presumably by seeking to trace the proceeds of the
disposition of the trust property for the benefit of the beneficiary. It is too early to speak of trends, but
it is interesting that when required to choose between Articles 11 and 15 of the Hague Convention,
the Supreme Court elected to privilege the rights of the disponee of the trust property under the laws
of Saudi Arabia, being the law designated by the English conflict of laws rules as being that applicable
to the disposition. This mirrors the general English rule that a purchaser in good faith will take title
19

Lord Collins of Mapesbury (ed), Dicey, Morris & Collins on the Conflict of Laws (15th edn, Sweet & Maxwell 2012) [29-031].
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free of any equitable interests of which it has no notice.
The conflicting priorities between a purchaser of an asset and the beneficiary for whom it is held
on trust, as vividly demonstrated in Akers, is easily resolved in the case of an aircraft object to which
the Convention and the Protocol applies. Let us imagine that, in Akers, the trust property consisted
of, not shares, but an aircraft object. Upon the sale of the aircraft object by the trustee to Samba, and
upon registration of that sale in accordance with the Protocol, the system of priorities embodied by
the Convention and the Protocol make it incontestable that Samba would take title to the aircraft
object free from the interests of the beneficiary. It is only when the sale has not been registered that
the conflict of laws rules of the forum come into play.

F. The use of trusts in aircraft finance and leasing transactions
Trusts are commonly used in aircraft finance and leasing structures in a number of circumstances:
(a) orphan trusts;
(b) a security trust, where a trustee holds security over an asset (whether an aircraft object or a
contract) on behalf of an indeterminate class of creditors, such as a syndicate of lenders; and
(c) an ownership trust where a trustee holds the title to the aircraft object on trust for its beneficial or economic owners.
Orphan trusts are used in aircraft finance structures primarily as entities which can hold legal
title to the aircraft, effectively ring-fencing it and protecting the financiers’ interests in the aircraft
from the claims of competing creditors of an insolvent lessee. They are particularly used as lessors in
finance lease structures and need to be tax and accounting neutral and insolvency remote structures.
The trust, in an orphan trust, is one created over the shares of the single purpose entity set up to own
the aircraft for this purpose. The aircraft objects themselves are not the subject of the trust.
Where the financing for an aircraft is supplied by a syndicate of lenders, it is common, where the
applicable laws so permit, for the security package granted to the lenders to be vested in a trustee
acting on their behalf. That security package would typically consist of a mortgage or other security
interest over the aircraft (and/or its constituent objects) and an assignment of the lease(s) entered
into in respect of the aircraft, as well as certain other collateral contracts (such as insurance and reinsurance policies, contractual warranties made available by the airframe and engine manufacturers
and bank accounts). In capital markets structures, trustees will also often hold security over aircraft
and/or contracts on behalf of the noteholders. The benefit of having a trustee holding the security
may be summarised as follows.
(a) It permits the underlying creditors to transfer their debt freely without prejudicing the priority of their interests in the security. There is no need for any security to be re-executed on
such a transfer and the transferee will obtain the rights previously held by the transferor.
(b) The rights of the underlying creditors to the security package will be unaffected by the insolvency of the trustee.
(c) It facilitates enforcement by entrusting the management of the process to the trustee (although it may be subject to contractual restrictions in the deed appointing it). A purchaser
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of the secured asset need only deal with the trustee and does not need to concern itself with
the underlying beneficiaries.
In an ownership trust, the legal title to the aircraft is held by a trustee for the benefit of the economic owner. Ownership trusts may be created for a number of reasons.
(a) They can be set up for the purposes of enabling the registration of an aircraft with a particular aviation authority that runs an ownership register. For example, party (B) situated
in Ruritania wishes to register an aircraft of which it is the outright owner with the Federal
Aviation Administration of the United States of America (‘FAA’). Under the FAA rules, an
aircraft may only be registered if it is legally owned by a US citizen. B transfers title to a
trustee (T) situated in (for example) Delaware which declares that it is holding the title to
the aircraft on trust for B. The aircraft is thereby entitled to be registered with the FAA but
B has not disposed of its economic interests in the aircraft.
(b) They facilitate trading in aircraft. Continuing the example set out in the preceding paragraph: at the request of B, T has leased the aircraft to lessee L. B now wishes to dispose of
its economic interests in the aircraft to purchaser P. Absent the trust arrangements, that
disposition would necessarily have needed to have been effected by a sale of the aircraft
with a contemporaneous novation of the lease. However, by virtue of the trust having been
put into place, there is no need to transfer the legal title to the aircraft or the lease agreement since both are held by the trustee. The disposition can be effected by transferring B’s
beneficial interests under the trust to P. By a similar process, trusts facilitate the trading of
fractional interests in aircraft.

II. Mandatory recognition of trusts based on Article VI
A. Documentary history leading to, and of, Article VI
The treatment of trusts under the CTC can be traced to 1996, when the term and concept first appeared in the ‘draft aviation text’. At paragraph 24 of the definition annexure thereto, the term ‘party’
included trusts. In that document, a ‘party’, thus a person or entity acting in a trust capacity, had all
rights and obligations under the CTC.20 The draft aviation text was an impactful document during
the early study group stage, as seen by the establishment of an aviation grouping, the aircraft protocol
group (AWG, IATA, and ICAO) to propose its full integration into the work of the study group. The
resulting document21 retained the same trust concept, which was then considered by the steering and
revision committee, which did the initial work setting out content for the newly agreed Convention
plus Protocol structure.22 Within that group, the trust concept was endorsed; indeed, consideration
was given to having the trust concept moved to the Convention, to apply to all assets covered by the
CTC. While that was not done, and the trust concept remained in the Protocol, each other protocol
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UNIDROIT, Study LXXII – Doc. 23 (1996).
Attached to UNIDROIT, Study LXXID – Doc. 1 (1998) (the relevant provision appearing in that publication as Article
VII).
UNIDROIT, Study LXXII – Doc. 41 (1998) [92].
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adopted an identical version of the final Protocol text, Article VI.23
The final version of Article VI was not substantially revised from the form presented to governments at the commencement of international negotiation of CTC in 1998.24 Article VI was not revised during the diplomatic conference to adopt the CTC in 2001.
The OC addresses Article VI in a manner which reflects its importance and sets out principles
for its interpretation. It makes the simple, declarative statements that all contracting states must
recognise a validly created foreign trust, whether it is a concept recognised by their national law or
not, and that Article VI ‘must be interpreted broadly [given] the intent to permit a person to take
any action – entering into agreements, enforcing them or registering them with the International
Registry – in a … trust capacity’.25 The OC concisely captures the policy basis for the use of trusts and
the need for its broad interpretation: the central role in international financing and leasing of aircraft.
The treatment of trusts continued to the creation of the International Registry, in which, from the
outset on entry into force in 2006, parties could register interests ‘in a trust capacity’, and, in fact,
there has been consistent and nearly universal practice that trustees do that.
The foregoing, taken together, shows a 15-year process in which trusts were strongly and without
qualification endorsed in theory, the legal texts, and implementation of the International Registry.
The broad use of trusts, in line with, and advancing, aviation finance and leasing, was a ‘general principle’ of CTC. The implications of that are set out below.

B. Analysis of the text and intent of Article VI
To iterate: Article VI states that ‘a person may enter into an agreement or a sale, and register an international interest in, or a sale of, an aircraft object, in … [a] trust or other representative capacity. In
such case, that person is entitled to assert rights and interests under the Convention’.
On its face, Article VI addresses with endorsement the following functions: contracting and registration.26 The former necessarily (given the CTC’s property-based content) carries with it the right
to hold property covered by the CTC. The OC makes clear that enforcement is also a necessary function, as without that, Article VI has no practical effect. Thus, the express provision, and a necessary
interpretation of it, and without recourse to general principles for gap filling, permits, and prevents
objection as such to, the following CTC actions by a trustee acting in that capacity (the ‘express functions’):
 ability (of trustee as such) to contract and hold property in a representative capacity, that is
to say on behalf of the trust beneficiaries;
 ability to sue and be sued;
 ability to register CTC interests; and
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24

25
26

78

See the 2007 Luxembourg Protocol to the Convention on International Interests in Mobile Equipment on Matters Specific
to Railway Rolling Stock, Article IV – Representative capacities; 2012 Protocol to the Convention on International Interests in Mobile Equipment on Matters Specific to Space Assets, Article VI – Representative capacities.
UNIDROIT, CGE/Int.Int./Report (First Joint Session, 1999) [116]; UNIDROIT, CGE/Int.Int./2-Report (Second Joint Session, 1999) [5:12]; UNIDROIT, CGE/Int.Int./3-Report (Third Joint Session, 2000) [182]-[183].
OC (n 15) [5.33].
The OC makes clear that when a trustee makes a CTC registration, ‘it is not open to the beneficiaries … to make a separate
registration of the same interest’. See OC (n 15) [5.33].
Cape Town Convention Journal

2018

Implications of CTC for Use of Trusts in Aircraft Finance and Leasing Transactions

 ability to enforce CTC rights and exercise CTC remedies.
There are two additional functions, and two further elements relating to trusts (as applied to the
CTC) that need to be addressed prior to setting out CTC-related general rules on trusts. These items,
which require a summary and application to trusts of CTC rules of interpretation and residual gapfilling, are:
 the power to dispose of the trustee;
 the identity of the beneficiaries and the transferability of beneficial interests;
 claims by a creditor of trustee against the trust assets; and
 enforcement of CTC rights and remedies by trust beneficiaries.
The CTC’s approach to interpretation and residual gap-filing is found in Article 5 of the Convention. Much has been written on this topic, so we simply summarise. The CTC is to be interpreted in
light of its purposes as set forth in its preamble, together with its international character and the need
for uniformity and predictability (together, ‘general international purposes’). Questions concerning
matters governed by the CTC that are not expressly addressed (‘gaps’) are, in the first instance, addressed in conformity with the CTC general principles (‘general principles’), if any, and, absent any
such general principles, in conformity with applicable law (avoiding renvoi).
The general international purposes relevant to our subject include facilitating asset-based financing and leasing (Convention preamble), adapting the Convention through the Protocol to meet the
particular needs of aircraft finance (Protocol preamble), and promoting party autonomy (Convention preamble).
Because Article VI permits a trustee to enter into an agreement or a sale and register an international interest in, or sale of, an object, in a representative capacity, it follows ineluctably that contracting states must recognise that the relevant property is being held on behalf of the persons the
trustee is representing: the beneficiaries. Who the beneficiaries may be, their rights under the trust
and their ability to transfer their beneficial rights is a question for the law under which the trust was
constituted. That must be recognised by contracting states to give effect to Article VI.
In addition to having the right to dispose of aircraft equipment,27 a trustee has a power to dispose,
thus satisfying an element needed to create an international interest and effect a sale. In this context,
there is no need to rely on Professor’s Goode’s long-standing general argument that a power arises
by virtue of the Convention’s priority rules. That power to dispose derives from legal title, not the
beneficial interest in the trust, and subsists whether the trust is classified as a bare or an active trust.
Article VI does not address whether personal creditors of a trustee have recourse against assets
held on trust. As noted above, the inability for them to do so is fundamental to the concept of a trust,
and even the Hague Convention states that trust recognition ‘shall imply … that personal creditors
of the trustee shall have no recourse against trust assets’.28 Applying the CTC’s general international
purposes, we conclude that Article VI must prevent such creditor from gaining access to trust property, that is, to an aircraft leased by a trust, or held as security by a security trustee, governed by the
CTC except, of course, to the extent that that creditor has priority in accordance with the provisions
of the CTC.
27
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In our view, the CTC rules of interpretation and gap filling are less clear as to whether a beneficiary can enforce trust rights against counterparties in addition to (the clear case) of the trustee’s
ability to do so. Neither the general international purposes nor the trust-endorsing general principle
compels an answer. Accordingly, under the CTC gap filling rules, that question is for the applicable
law, as defined above.29

C. Core legal principles contained in, and which follow from, Article VI
Having outlined the extent to which the intent, text, and implications of the CTC endorse trusts in
functional (and, regarding the last two items above, conceptual) terms, attention turns to the two
pivotal questions whose answers determine the core legal principles that follow from Article VI and
their practical application. They are as follows.
(a) Does CTC’s endorsement of trusts result in rules of substance, created sui generis though
the instruments (like that of an international interest), whose effectiveness in transactions
governed by the CTC constitutes a treaty obligation – which necessarily entails that, where
the CTC has primacy over conflicting national law, substantive national trust law is created
by the CTC and substantive prior trust law, to the extent of conflict, is superseded?
(b) Does CTC’s endorsement of trusts require, as autonomous treaty law, each contracting state
to recognise trusts validly created under the substantive law under which the trust was
constituted, whether or not trusts are known to or accepted by the national law of that
contracting state and regardless of its pre-CTC conflict of laws rules, filling in any gaps with
reference to that constituting substantive law?
For Article VI to have meaning, at least one of these questions must be answered in the affirmative. We conclude the same intent, text, and implications outlined above conclusively establish that
the answer to question (a) is negative but that the answer to question (b) is affirmative. The reasoning behind that conclusion includes the following. First, Article VI has insufficient detail to create a
body of substantive law. It is unrealistic to assume, and there is no legislative history supporting, the
view that the CTC’s general principles-based gap-filling mechanism was contemplated to give the
needed context to a robust body of substantive law, serving the CTC pillar of providing commercial
predictability. Secondly, and following from the first point but with even sharper implication, since
trust law around the world is so varied, and, indeed, many countries do not have developed bodies
of trust law, such general principles-based gap-filling would raise as many questions as it answers,
which, again, is inconsistent with that commercial predictability objective. Thirdly, the history of the
law in this field, in particular, the Hague Convention, and its recognition-based approach, shaped
baseline (if preliminary) thought during the process of negotiating and agreeing Article VI. The
fact that the legislative history is not express on the point is best understood by how ingrained, and
non-controversial, a recognition-based approach was during the developmental process. As set out
immediately below, and fully in line with the CTC’s treatment of similar issues (such as choice of law
and jurisdiction), the change to prior law effected by the CTC for these types of issues focused on
substantially reducing, if not wholly eliminating, restrictions in the prior rule – to serve the needs of
international aircraft financing and leasing.
Taking Article VI’s mandatory rule of recognition as given, what is the extent of the treaty-based
29
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recognition requirement, and, as a subsidiary point, are there limits or qualifications on this requirement? We consider these questions at two levels: first, based on inconsistencies with prior law; and,
secondly, based on more formal restrictions. We do so in light of the broad, sweeping, and unqualified nature of Article VI. There is no need to dwell on level one: that recognition could be limited
or qualified if inconsistent with prior law. That can be disposed of peremptorily. Following basic
principles of treaty interpretation, to the extent of its express terms, the CTC unequivocally overrides
prior law and fills any lacuna in that law. In short, all contracting states, as autonomous treaty law,
have the duty to and must recognise trusts validly created under the substantive law under which
the trust was constituted, to the extent such trusts directly or indirectly affect the rights, powers, and
obligations created or permitted by the CTC, whether or not trusts are known to or accepted by the
national law of that contracting state and regardless of its pre-CTC conflict of laws rules. It is important to emphasise here that we are limiting ourselves to the recognition of the trust once constituted
and to the effectiveness of any action taken by the trustee in accordance with the CTC. The validity
of the constitution of the trust and the respective rights and obligations of beneficiaries and trustees
against each other are matters for the applicable law.
Turning to the more formal aspects, is there a sound argument in favour of qualifying the Article VI explicit absolute recognition rule, and, if so, on what grounds and with what burden? This
question is focused explicitly on the requirement that a validly constituted trust be recognised by a
contracting state. The rights of a trustee in respect of any registration of an international interest or
sale, and the effectiveness of any such registration, will be subject to the same limitations (such as the
avoidance of a transaction as a preference or a transfer in fraud of creditors or to any rules of procedure relating to the enforcement of rights to property which is under the control or supervision of
the insolvency administrator) as would be the case for any other party. We conclude that there is no
argument for otherwise limiting the rule that a trust must be recognised, as the three exceptions seen
elsewhere – public policy, illegality, or a closer connection with another jurisdiction – are irrelevant
by definition within the context of the CTC. Our reasoning is as follows. First, the CTC is sufficiently
narrow and precise that public policy and illegality concerns do not arise. For a contracting state, the
CTC embodies a public policy to permit the use of trusts and that, regardless of its pre-CTC law, such
use may no longer be deemed illegal. That is precisely why these general terms do not appear anywhere in the CTC, including in its choice of law clause. The CTC’s internationality requirement is the
basis of its rejection of ‘closer connection’ arguments, including in its jurisdiction clause. Secondly,
the historical sensitivities to trusts noted in section I(A) above simply do not apply in the context
of the CTC. Many are related to subjects such as inheritance, family law, and taxation. The CTC, in
contrast, deals with sophisticated parties working in a field anchored in party autonomy. Thirdly,
the concerns about lack of creditor knowledge and notice are substantially ameliorated by the use of
the CTC International registry, including descriptions of parties acting in a trust capacity. Fourthly,
the types of negotiated subject matter limitations found in the Hague Convention30 are squarely addressed in the CTC, and, thus, are expressly overridden, as noted above.

III. Concluding hypothetical: implications of CTC recognition of trusts
We conclude by setting out a straight-forward illustration of the application of the CTC to trustbased structures that follows from our analysis.
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A. Trust hypothetical to examine scope of trust recognition
 Islandia and Ruritania are CTC contracting states
 T, as trustee, and G, as grantor and beneficiary, enter into a trust agreement expressed to
be governed by the law of Ruritania. The trust is valid under that law, and the agreement
confers on the trustee the authority to enter into and enforce contracts (including the
sale of all right, title and interest, whether legal or beneficial in the property held by the
trustee, provided that the beneficiary instructs the trustee to do so).
 G funds the trust and instructs T to enter into a purchase agreement as buyer with S
(who is situated in Islandia, a CTC contracting state, whose national law does not recognise trusts) as seller and a lease to LE (who also is situated in Islandia) with respect to
an aircraft object. T does so, and T and S register the sale on the International Registry
(‘IR’) and T and LE register the lease on the IR. T then grants a security interest over
the aircraft object (which at the time was on the aircraft registry of Islandia) to lender B.
 LE defaults under the lease, which precipitates a default by T under the security agreement. T seeks to enforce the lease international interest against LE in Islandia. B seeks
to enforce the mortgage international interest against T in Islandia.
 C, creditors of T through unrelated transactions with a judgement in Ruritania relating
thereto, brings a legal action in Islandia seeking to attach the aircraft object. The CTC
does not afford C any rights against the aircraft, whether under Article 40 or otherwise.

B. Summary of effects of trust in hypothetical
Islandia must enforce the lease international interest, even though its national law does not recognise
trusts and regardless of its pre-CTC conflict of laws rules involving foreign trusts. The trust was validly created under the laws of Ruritania, and under Article VI of the Protocol, Islandia is bound to
recognise the international interest created in favour of T and the enforcement of that interest by T.
Islandia must enforce the international interest in favour of B, for the reasons expressed above. C’s
claim must be rejected to the extent that its acceptance would defeat the purpose of the trust to which
Article VI relates.
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the Cape Town Convention
Anna Veneziano*

Abstract
Within the uniform legal regime introduced by the Cape Town Convention, a central role is played by the detailed
set of remedies put at the disposal of creditors to enforce their rights in the case of debtor’s default and insolvency.
While the whole purpose of this part of the uniform law regime is to facilitate efficient and speedy recovery by creditors, some provisions tailored to the protection of debtors and third parties were introduced. The aim of this article
is to specifically focus on one of them, namely that creditors shall exercise remedies in a ‘commercially reasonable
manner’. Reference to this general parameter as an ex post control of creditor’s enforcement measures is consistent
with modern principles of secured transactions law. This article, however, supports the view that in the light of the
language of the instrument as well as the uniform law’s own goals and principles, the term ‘commercial reasonableness’ within the Cape Town Convention should be interpreted autonomously, taking into account the contractual
agreement and the market practice for the financing of the specific high value assets covered by the treaty.

I. Introduction and aim of this article
Within the uniform legal regime introduced by the Cape Town Convention and its protocols,1 a central role is undoubtedly played by the detailed set of remedies put at the disposal of secured creditors,

*

1

Deputy Secretary-General, UNIDROIT; Professor of Comparative Law, Law Faculty, University of Teramo (Italy). The
views expressed in this article do not represent an official position of UNIDROIT.
2001 Convention on International Interests in Mobile Equipment (‘Cape Town Convention’, ‘Convention’); 2001 Protocol
to the Convention on International Interests in Mobile Equipment on Matters Specific to Aircraft Equipment (‘Aircraft
Protocol’, ‘AP’); 2007 Luxembourg Protocol to the Convention on International Interests in Mobile Equipment on Matters Specific to Railway Rolling Stock (‘Rail Protocol’, ‘RP’); 2012 Protocol to the Convention on International Interests
in Mobile Equipment on Matters Specific to Space Assets (‘Space Protocol’, ‘SP’); draft Protocol to the Convention on
International Interests in Mobile Equipment on Matters Specific to Mining, Agricultural and Construction Equipment
reproduced in UNIDROIT, Study 72k - CGE1 - DC - Doc. 3 (2018) <www.unidroit.org/english/documents/2018/study72k/
dc/s-72k-dc-03-e.pdf> accessed 27 March 2019 (‘MAC Protocol’). In this article, the AP, RP, SP and the MAC Protocol
are jointly referred to as the ‘Protocols’ (and each individually, a ‘Protocol’). The entire treaty system established by the
Convention and its Protocols is referred to as ‘CTC’. The texts of the Convention and its Protocols are available on the
UNIDROIT website at UNIDROT, ‘UNIDROIT Work and Instruments in the Area of Secured Transactions’ <https://
unidroit.org/secured-transactions> accessed 26 March 2019.
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conditional sellers and lessors that created (and registered)2 an international interest, to protect and
enforce their rights in the case of debtor’s default and insolvency. Such remedies fulfil the primary
goal of the CTC, namely, to facilitate efficient (international) asset-based financing of specific high
value equipment and enhance certainty and predictability in these transactions. This requires a remedial system that guarantees prompt and adequate enforcement of creditor’s rights.3
It should be underlined that strong and effective creditor’s enforcement rights do not exclusively
function in the creditor’s interest. Ultimately, they benefit all parties to financing transactions since
they bear a direct influence on the cost of credit, and in some circumstances – especially considering
developing countries – may determine whether financing is available at all.4
In the part on enforcement of creditors’ rights, the Convention and the Protocols also contain
provisions tailored to the protection of debtor and third parties. The aim of this article is to specifically focus on one of them, namely a duty of creditors to exercise remedies in a ‘commercially reasonable manner’.5 Reference to a general parameter of ‘commercial reasonableness’ as an ex post control
of creditor’s enforcement measures is consistent with modern principles of secured transactions law,
and goes hand in hand with the trend towards strengthening party autonomy, reducing excessive
formality and allowing more flexibility and efficiency generally, and particularly in enforcement.6
This parameter is often found alongside other safeguards for the debtor and interested third parties, such as reasonable prior notice of the intention to exercise an out-of-court remedy to qualified
persons and rules for the distribution of any surplus deriving from the liquidation of the value of the
collateral.7 In the present article, however, I will support the view that in the light of the conventional
language as well as the uniform law’s own goals and principles, the term ‘commercial reasonableness’
within the CTC should be interpreted autonomously, taking into account the contractual agreement

2

3

4

5

6

7
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Whilst registration is required to exercise said rights when qualified third parties are involved and in insolvency, the
creation of an international interest is sufficient to trigger the application of the rules on enforcement. See Roy Goode,
Convention on International Interests in Mobile Equipment and Protocol Thereto on Matters Specific to Aircraft Equipment:
Official Commentary (4th edn, UNIDROIT 2019) para 2.100.
‘The availability of adequate and readily enforceable default remedies is of crucial importance to the creditor, who must be
able to predict with confidence its ability to exercise a default remedy expeditiously’. ibid.
As further evidence of the centrality of the provisions on remedies we can refer to the experience in aviation finance,
where the beneficial effects of the Aircraft Protocol’s enhanced default and insolvency provisions on the cost of credit are
concretely measurable. For example, under the OECD umbrella, a reduced fee or interest rate for export credit may be
applied if a contracting state to both the Convention and the Aircraft Protocol has made ‘qualifying declarations’, which
include the opt-in declarations in respect of enforcement measures. See Organisation for Economic Co-operation and
Development (OECD), Sector Understanding on Export Credits for Civil Aircraft (2011). See also Vadim Linetsky, ‘Economic Benefits of the Cape Town Treaty’ (2009) <www.awg.aero/assets/docs/economicbenefitsofCapeTown.pdf> accessed
26 March 2019. See more generally Jeffrey Wool, ‘Treaty Design, Implementation, and Compliance Benchmarking Economic Benefit: A Framework as Applied to the Cape Town Convention’ (2012) 17 Unif L Rev 633.
Article 8(3) of the Convention as modified by Article IX(3) of the AP, Article VII(3) of the RP and Article XVII(1) of the
SP. See also the identical provision in Article VIII(3) of the draft MAC Protocol.
See UNCITRAL, UNCITRAL Legislative Guide on Secured Transactions (2007) (‘UNCITRAL Legislative Guide’), Recommendation 131; UNCITRAL, UNCITRAL Model Law on Secured Transactions (2016) (‘UNCITRAL Model Law’), Article
4. See also n 42.
See, eg, UNCITRAL, UNCITRAL Model Law, Articles 77(2)(3); 78(4)-(8); 79(c)-(d). For more guidance on the latter’s
provisions, see UNCITRAL Model Law on Secured Transactions – Guide to Enactment (2017) (‘UNCITRAL Guide to Enactment’), paras 440ff; 446ff; 451ff <http://www.uncitral.org/pdf/english/texts/security/MLST_Guide_to_enactment_E.pdf>
accessed 27 March 2019.
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and the market practice for the financing of the specific high value assets covered by the Convention.8

II. Remedies under the CTC: a brief overview and underlying principles
The CTC sets out detailed provisions regulating default remedies, which are crucial to its effective
operation.9 This section offers, with no attempt at completeness, an overview to highlight the principles underlying enforcement under the uniform legal regime established by the Convention.10 As
a consequence of the two-tiered structure of the CTC, remedies are covered both in the Convention and in the Protocols. The Convention lays out a set of basic remedies available to the creditor,
triggered by debtor’s default. Article 8 makes available to the chargee (that is the creditor under a
security agreement),11 if the chargor has at any time so agreed,12 a set of remedies that may be alternatively exercised out-of-court or by applying for a court order authorizing or directing them (subject
to the mandatory declaration of contracting states contained in Article 54(2) of the Convention that
determines whether remedies under the CTC can be exercised by self-help or require leave of the
court13): take possession or control of the charged object, sell or grant a lease over it, as well as collect
or receive any income or profits arising from the management of it.14 In relation to these remedies,
the Convention introduces several safeguards for the debtor and interested third parties. In addition
to the requirement of commercial reasonableness, it also mandates the creditor to give reasonable
prior notice in the case of a proposed sale or lease to qualified persons including the debtor, and it
dictates rules for the distribution of any surplus.15 Another remedy available to the chargee is the
vesting of the object in satisfaction (appropriation), regulated in Article 9 of the Convention with
additional rules to protect chargor’s and third parties’ interests. Conditional sellers and lessors, on
the other hand, may, according to Article 10 of the Convention, terminate the agreement and take
possession or control of the charged object (or apply for a court order authorising or directing the
same, subject to a contracting state’s declaration under Article 54(2)). Furthermore, the Convention
contains a key provision on ‘relief pending final determination’, which allows creditors to obtain from
a court speedy advance relief subject to certain requirements.16 Finally, the CTC does not preclude
8

9

10
11

12

13

14
15
16

‘Commercial reasonableness is based on an autonomous Convention interpretation, not on the concept of commercial
reasonableness in any particular national legal system, so that in a Contracting State the exercise of a remedy which meets
the Convention test of reasonableness cannot be struck down because of a more stringent test under national law’. Goode
(n 2) para 2.112.
Antony Saunders and others, ‘The Economic Implications of International Secured Transactions Law Reform: A Case
Study’ 20 U Pa J Int’l Econ L (1999), 309ff.
For more details see Goode (n 2) para 2.100ff.
cf the definition of ‘security agreement’ as an agreement between a chargor (the grantor of the interest) and a chargee (the
grantee) in Article 1(ii) of the Convention and the broader definition of ‘creditor’ in Article 1(i), which states that ‘”creditor” means a chargee under a security agreement, a conditional seller under a title reservation agreement or a lessor under
a leasing agreement’.
This agreement is not subject to formalities, and it may be satisfied by a general reference in the contract to ‘all remedies
under the Convention’. See Goode (n 2) para 2.101.
More precisely, under Article 54(2) of the Convention contracting states are required to declare whether or not any remedy available to the creditor under any provision of the CTC which is not there expressed to require application to the
court may be exercised only with leave of the court.
Article 8(1) of the Convention.
See Article 8(3)-(6) of the Convention.
Article 13 of the Convention. A creditor can obtain an order towards (i) preservation of the object and its value; (ii) granting the creditor possession, control or custody of the object; (iii) immobilisation of the object or (iv) lease or management
of the object and the income therefrom. States may introduce modifications in the regulation of advance relief by way of
opting into the provisions in the Protocols enhancing creditors’ rights. See n 18.
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the use of any additional (eg contractual) remedies that may be permitted by the applicable law but
allows creditors to exercise them if the creditors are entitled to do so, provided such remedies are
consistent with the mandatory provisions of the Convention (the latter include, among others, the
standard of commercial reasonableness).17
The Protocols introduce a few important modifications to the Convention enforcement rules (including, as we will see, the provision on ‘commercial reasonableness’). They further allow contracting states to opt into additional provisions which generally aim at ensuring greater confidence and
predictability of the outcome by strengthening creditor’s rights (such as, for example, a more effective
regulation of relief pending final determination and specific provisions on insolvency).18 The Protocols also add certain equipment-specific remedies (such as, for example, the right of the creditor
to procure the de-registration and the export and physical transfer of the aircraft object under the
Aircraft Protocol).19
This brief overview was given to highlight some of the fundamental principles underpinning the
CTC rules on enforcement. One of the most important among them is the prominence of parties’
agreement.20 The CTC fundamentally respects contractual self-regulation. Most of the provisions in
the Convention take the form of rules from which parties to a financing transaction can derogate.
Parties have an ample possibility to choose from and/or modify the basic set of Convention’s remedies, except as regards a few mandatory rules, which include, in fact, the requirement of commercial
reasonableness. As we will see in section V, however, the contract plays a pivotal role in shaping the
commercial reasonableness requirement notwithstanding the characterisation of the rule as mandatory. Another important principle is predictability,21 which entails that creditors’ rights should be
promptly and adequately protected and enforced upon debtor’s default. The emphasis throughout
the Convention’s regime is on effective enforcement, even if always within the framework of the contracting states’ prerogative to make declarations under the Convention and the Protocols affecting,
inter alia, creditor’s remedies (either limiting or enhancing them).

III. ‘Commercial reasonableness’ in the Convention and in the Protocols
According to Article 8 of the Convention, which applies specifically to the chargee,22 the remedies
listed in its first paragraph, as well as in Article 13, shall be exercised by the chargee ‘in a commercially reasonable manner’. Thus, the Convention applies this standard to the creditor under a security
agreement only, when it has the right to specified post-default remedies listed in the Convention
(taking of possession or control; selling or granting of a lease; collecting or receiving any income or
profit arising from the management of the collateral), irrespective of whether they are exercised as
self-help or under a court order authorising or directing them. The Convention further extends this
standard to the advance relief measures that may be obtained by creditors during court proceedings

17
18
19
20

21
22
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Article 12 of the Convention.
See, for example, Articles X and XI of the AP.
Article IX(1) of the AP.
As stated in the Preamble to the Convention. See also Goode (n 2) para 2.23 (citing the following among the general principles underpinning the CTC: ‘Party autonomy in contractual relationships, reflecting the fact that parties to a high-value
cross-border transaction in equipment of the kind covered by the Convention will be knowledgeable and experienced in
such transactions and expertly represented, so that in general their agreements should be respected and enforced’).
See Article 5(1) of the Convention (on the interpretation of the CTC).
See n 10 and the accompanying text.
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under Article 13 of the Convention.23 While the language of the Convention is not entirely clear,
the placing of the reference to commercial reasonableness within Article 8 seems to indicate that it
would apply to advance relief only when exercised by a chargee, notwithstanding the more general
scope of application of Article 13. In any event, a discussion on this first sentence of Article 8(3) of
the Convention is largely theoretical, since this provision represents one of the instances where all
Protocols override the Convention in a consistent manner: following the lead of the Aircraft Protocol
in its Article IX(3), the Rail, the Space and the draft MAC Protocols all derogate from Article 8(3)
by substituting it with a provision whereby ‘any remedy given by the Convention in relation to’ the
objects covered by the relevant Protocol shall be exercised in a commercially reasonable manner.24
As it is well known, the Convention only applies to equipment in connection with a corresponding
Protocol, the provisions of which prevail over the ones of the Convention.25 In the light of a consistent pattern of derogating from the Convention on this point, it is unlikely that drafters of future
protocols to the Convention would revert to the original text or introduce an alternative wording,
unless there were compelling reasons to do so on the basis of the type of equipment covered by such
future protocols and the characteristics of financing of such equipment coupled with a strong backing of the relevant industry.26
Thus, under the operational rule of the CTC any remedy given by the Convention to the creditor
is to be exercised in accordance with the standard in question, including remedies of conditional sellers and lessors,27 though the more usual instances of application of the standard will be the ones connected with the exercise of the remedies of repossession and sale of the equipment by the creditor.28
Concerning the meaning of the term ‘commercial reasonableness’, however, the Convention and
Protocols contain the same guidance (repeated verbatim) that ‘a remedy shall be deemed to be exercised in a commercially reasonable manner where it is exercised in conformity with a provision
of the security agreement except where such provision is manifestly unreasonable’.29 As we will see,
this express language sets apart the CTC from most national legal systems, as well as international
instruments, which adopt, in one way or another, the standard of commercial reasonableness in the
field of secured transactions. It is therefore crucial in interpreting the meaning of the provision in
an autonomous manner and in narrowing down the discretion of interpreters of this open-ended
concept as applied within the CTC.

IV. The standard of ‘commercial reasonableness’ in national secured transactions laws and
in harmonisation instruments
It has already been mentioned that the test of ‘commercial reasonableness’ of creditor’s behaviour
(also) in enforcement is not exclusive to the CTC but appears, in one way or the other, in a number
23
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Under Article 13(2), courts may impose additional terms considered necessary to protect the interested persons should
the creditor breach any of its obligations under the CTC or fail to establish its claim on the final determination of such
claim. The application of Article 8(3), however, is expressly safeguarded in Article 13(4).
Article IX(3) of the AP; Article VII(3) of the RP; Article XVII(1) of the SP; Article VIII(3) of the draft MAC Protocol.
Articles 49 and 6 of the Convention.
For more general considerations along this line regarding the MAC Protocol, see Charles Mooney, Marek Dubovec and
William Brydie-Watson, ‘The Mining, Agricultural and Construction Equipment Protocol to the Cape Town Convention
Project: The Current Status’ (2016) 21 Unif L Rev 332.
See Article 10 of the Convention (covering termination and taking possession or control of the object).
As highlighted by Sanam Saidova. See Sanam Saidova, ‘The Cape Town Convention: Repossession and Sale of Charged
Aircraft Objects in a Commercially Reasonable Manner’ [2013] LMCLQ 180, 182.
Article 8(3) of the Convention; Article IX(3) of the AP; Article VII(3) of the RP; Article XVII(1) of the SP; Article VIII(3)
of the draft MAC Protocol.
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of modern systems of secured transactions law. Taking into account the specific aim and the limits of
this article, I will only refer to some examples of the formulation and interpretation of this standard
in national laws and in harmonisation instruments.30 In particular, this parameter is found in the
US Uniform Commercial Code (UCC)31 and those legislations that adapted its model, such as the
personal property security acts (PPSA) adopted in Canada,32 New Zealand33 and Australia34. It is also
included, again with some nuances, in international instruments aiming at offering a blueprint for
domestic law modernisation and reform in the area of secured transactions, such as the UNCITRAL
Legislative Guide and the UNCITRAL Model Law.35
As regards its application in enforcement, it is possible to detect an underlying policy common to
those national legislations that expressly rely on the standard of commercial reasonableness. One of
the perceived drawbacks of the rigid approach to enforcement still found in many domestic secured
transactions laws is that, by way of balancing creditors’ interests with the need to offer sufficient
protection to debtors and third parties, they traditionally limit party autonomy ex ante and impose
burdensome and lengthy procedural requirements. This runs against the goal of achieving a predictable, less costly and timely realisation of security rights, and represents the weakest and least efficient
feature of such systems.36 On the contrary, a more modern approach leaves greater room for parties’
choices in their contractual agreement as to methods and manner of enforcement of creditor’s rights,
reduces formalities and provides short procedural timeframes overall, including in judicially authorised proceedings. In this context, rules protecting not only debtors but also qualified third parties
(such as competing creditors) from abuse, are not absent. There are other mechanisms that can fulfil
this balancing function, such as reliance on parties’ agreement (the exercise of specific remedies may
be subject to the contract expressly allowing them and sometimes to additional limitations and conditions); transparency provisions introducing information duties towards the debtor and qualified
third parties; upholding the traditional principle of avoiding creditor’s enrichment; and, last but not
30
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Thus, I will not address the specialised international instruments in the field of financial collateral, which refer to the
parameter of ‘commercial reasonableness’ in relation to domestic law. These include harmonisation instruments, such as
the EU Financial Collateral Directive (Directive 2002/47/EC of 6 June 2002 on Financial Collateral Arrangements [2002]
L168/43, as amended by Directive 2009/441EC [2009] OJ L146/37 and Directive 2014/59/EU [2014] OJ L173/190), which
leaves the matter to national law: see Article 4(6) according to which there shall be no prejudice ‘to any requirements
under national law to the effect that the realisation or valuation of financial collateral and the calculation of the relevant
financial obligations must be conducted in a commercially reasonable manner’. See also Michele Graziadei, ‘Financial Collateral Arrangements: Directive 2002/47/EC and the Many Faces of Reasonableness’ (2012) 17 Unif L Rev 497; Laura M
Franciosi, ‘Commercial Reasonableness in Financial Collateral Contracts: A Comparative Overview’ (2012) 17 Unif L Rev
483. For a similar approach see the most recent 2017 UNIDROIT Legislative Guide on Intermediated Securities, which,
in implementing the 2012 UNIDROIT Convention on Substantive Rules for Intermediated Securities (Geneva Securities
Convention), underlines that ‘the concept of commercial reasonableness is key where securities need to be valued, notably
in the context of enforcement’, but specifies that it is ‘up to the domestic lawmaker to determine whether a specification
of this content is necessary in the context of securities markets’. See UNIDROIT, ‘UNIDROIT Legislative Guide on Intermediated Securities’ (2017) para 287 <www.unidroit.org/instruments/capital-markets/legislative-guide> accessed 27 March
2019.
The general provision is now in UCC § 9-610 (b). See n 37 below.
See, eg, Personal Property Security Act, R.S.O. 1990, c. P.10 (‘Ontario PPSA’), s 63(2); The Personal Property Security Act
1993 (‘Saskatchewan PPSA’), s 65(3). See also nn 38 and 40 and the accompanying text.
Personal Property Securities Act 1999, No 126, 1999 (‘New Zealand PPSA’), s 25(1). See also n 40 below.
Personal Property Securities Act 2009, No. 130, 2009 (‘Australian PPSA’), s 111. See also n 38 below.
See n 6 above.
On this point, with particular regard to the comparison between the CTC regime and national secured transactions laws,
see Souichirou Kozuka, ‘The Cape Town Convention and its Implementation in Domestic Law: Between Tradition and
Innovation’ in Souichirou Kozuka (ed), Implementing the Cape Town Convention and the Domestic Laws on Secured Transactions (Springer 2017) 18ff; 22ff.
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least, the use of an ex post evaluation of the exercise of enforcement rights on the basis of a general
flexible standard, such as the one of commercial reasonableness. The latter, when present, is a typical
statutory ‘variable provision’, the meaning of which is not only determined by judicial interpretation,
but is basically dependent on a factual assessment and on the concrete circumstances of the case. This
is particularly true when the legislative provision lacks more precise guidance for the interpreter.
While the general policy underlying the reliance on the standard of commercial reasonableness in
enforcement may be similar in different instruments, there are differences in the way national laws
refer to ‘commercial reasonableness’. One model, which is well represented by Article 9 of the UCC,
refers to this standard in the specific context of enforcement of a security interest. For example, Section 9-610(b) of the UCC applies to disposition of repossessed collateral and states that every aspect
of a disposition including the method, manner, time, place (and other terms) must be commercially
reasonable. It is a flexible standard filled in by courts, which consider it as a question of fact. 37 This
model – if not the exact wording – found its way into the Ontario PPSA38 and is embodied also in the
UNCITRAL Legislative Guide.39 The other Canadian PPSAs follow a different approach: they impose
an overarching obligation on all parties to act ‘in good faith and in a commercially reasonable manner in the exercise of their rights, duties and obligations’.40 In practice, however, of the two elements
of this overarching general provision, the test of ‘commercial reasonableness’ is considered to be
principally significant in the context of the enforcement regime.41 A similar overarching provision is
present also in the UNCITRAL Model Law.42
Domestic laws have by now a considerable body of judicial decisions that applied the standard of
commercial reasonableness to the factual circumstances of a litigated case. These decisions, however,
cover a variety of concrete situations, including those where parties have different bargaining power

37
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For a review of application by courts, see Steven L Harris and Charles W Mooney Jr, Harris & Mooney’s Security Interests
in Personal Property: Cases, Problems, and Materials (6th edn, Foundation Press 2015) 638ff. On the original text of Article
9 of the UCC regarding commercial reasonableness and its rationale, see Grant Gilmore, Security Interests in Personal
Property (Little, Brown & Company 1965) para 43ff.
Section 63(2) of the Ontario PPSA (n 32) obligates the secured party to exercise all its disposition rights in a commercially
reasonable manner. The Australian PPSA (n 34) contains a more general provision in the part on enforcement in section
111: ‘All rights, duties and obligations that arise under this Chapter must be exercised or discharged: (a) honestly; and (b)
in a commercially reasonable manner’.
See UNCITRAL Legislative Guide (n 6), Chapter VIII, Enforcement of security rights, para 15 and Recommendations
131ff.
See for example Saskatchewan PPSA (n 32), s 65(3), which states: ‘All rights, duties or obligations that arise pursuant to a
security agreement, this Act or any other applicable law are to be exercised or discharged in good faith and in a commercially reasonable manner’. A similar language can be found in section 25(1) of the New Zealand PPSA (n 33): ‘All rights,
duties, or obligations that arise under a security agreement or this Act must be exercised or discharged in good faith and
in accordance with reasonable standards of commercial practice’.
Ronald CC Cuming, Catherine Walsh and Roderick J Wood, Personal Property Security Law (2nd edn, Irwin Law 2012) 54.
See UNCITRAL Model Law (n 6), Article 4, which states: ‘A person must exercise its rights and perform its obligations
under this Law in good faith and in a commercially reasonable manner’. According to the UNCITRAL Guide to Enactment (n 7) 27-28:
[T]he concept of commercial reasonableness is not defined in the Model law but is generally understood to refer to
actions that a reasonable person would take in circumstances similar to those encountered in a particular case by a
person exercising its rights or performing an obligation under the Model Law. … [I]t should be noted that satisfying
a specific standard referred to in a provision of the Model Law … should generally be sufficient to meet the general
standards of conduct ….
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and knowledge, making it difficult to identify a clear-cut standard commercial practice.43 Moreover,
the standard of commercial reasonableness has been criticised by the business community as being
excessively vague and leading to unpredictable results.44

V. Some conclusions on the interpretation of ‘commercial reasonableness’ under the CTC
There are two important elements that set the CTC apart from other legislation when it comes to
interpreting the contours of commercial reasonableness. Firstly, as mentioned above,45 it contains
a more detailed language that explains what is meant by the general standard of conduct, offering
guidance in its application and limiting its flexibility. Secondly, it is necessary to take into account its
limited scope of application to highly professionalised markets and its nature as a treaty and to apply
the Convention’s own rules to interpretation and gap-filling of its provisions, including the reference
to commercial reasonableness.
Regarding the first point, the more specific guidance contained in the CTC clearly indicates that
this standard cannot be seen, without further consideration, as having a meaning equivalent to the
analogous clauses found in national secured transaction laws. Under the CTC, commercial reasonableness is presumed if the remedies are exercised in line with parties’ agreement, unless the contractual clause is ‘manifestly unreasonable’. At the very least, this language implies that it is up to the
debtor (or the third party challenging the creditor’s conduct) to prove that a contractual provision
covering the exercise of creditor’s default remedies is unacceptable because of a manifest unreasonableness. The CTC’s reliance on parties’ self-regulation implies the assumption that parties under
the CTC are knowledgeable professionals that conclude agreements in full awareness of their terms.
Those terms should be enforced short of a clearly abusive provision that is so at variance with industry practice as to be manifestly unreasonable. The latter is purposely an exceptional circumstance
to discourage litigation and enhance certainty and predictability of creditors’ risks. Because of the
sectorial approach followed by the CTC, reference is to the ‘established commercial practice and
accepted international practice, or industry standards and customary practice’ in the financing of
the specific high value equipment covered by the applicable Protocol.46 Courts should not feel encouraged to ‘re-write’ parties’ agreement in the light of a possibly discretionary view of what market
practice should look like.
The first step in determining the contours of commercial reasonableness is therefore the contractual agreement, including its interpretation (which is governed by the applicable law rules on the
interpretation of contracts and, subject to such rules, any interpretation clause contained in the contract itself). It is always possible, however, for parties to shape the meaning of ‘commercial reasonableness’ by including detailed provisions on default remedies and their exercise in their agreement.47
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For reference to the wide variety of circumstances where the standard of commercial reasonableness of a disposition is
applied see, eg, Harris and Mooney Jr (n 37) 639.
For the comment that flexibility in the standards applied to the chargee’s/mortagee’s conduct may lead to uncertainty in an
area where certainty is important to those lending on security see, eg, Hugh Beale et al, The Law of Security and Title-Based
Financing (2nd edn, OUP 2012) 577.
See section III.
See Donald Gray, Jason MacIntyre and Jeffrey Wool, ‘The Interaction between Cape Town Convention Repossession
Remedies and Local Procedural Law: A Civil Law Case Study’ (2015) 4 Cape Town Convention Journal 17, 19.
It should be noted that the articles in the Convention and its Protocols referring to commercial reasonableness are included in the limited number of mandatory rules that cannot be displaced by parties’ agreement (cf Article 15 of the
Convention). Parties cannot therefore exclude the application of this standard. They can, however, shape its content
through specific contractual regulation, which should not be manifestly unreasonable in the light of industry practice.
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It is actually advisable for creditors to do so to concretise the open-ended standard of conduct.48 Any
challenge to contractual clauses should demonstrate manifest unreasonableness in the light of the
market practice for the financing of the specific high value equipment covered by the applicable Protocol, which is purposely a high threshold to reach. For example, if the price resulting from the sale
of the collateral is significantly lower than the price usually obtained in selling that type of equipment
(in the secondary market) but the creditor has acted in accordance with the contractual provisions as
to the method, manner, place and time of sale, the creditor’s conduct cannot be challenged unless the
agreement contains manifestly unreasonable terms in the light of industry practice.49
In this respect, it has to be noted that in view of the two-tiered structure of the Convention
and of the application of the Protocols to different types of equipment, the contours of commercial
reasonableness will be dependent on the practice of the specific market covered by the relevant Protocol. As a consequence, the question arises whether ‘established commercial practice’ and ‘industry standards’ may be subject to more uncertainly and potentially different interpretations in those
cases where the market, in contrast to what happens in the aviation sector, were less uniform in its
standards and more varied as to the level of sophistication of its participants (such as might be the
case for certain types of equipment covered by the MAC Protocol). On the other hand, it should be
emphasized that obtaining a good price is in the creditor’s own interest since it minimises the need
to sue the debtor for any deficiency (which is risky and may be practically useless in the case of an
insolvent debtor) and also disincentivises competing creditors from challenging the sale.50
What if the contract were silent on the manner of exercising one or more remedies or did not
cover all aspects of creditor’s conduct in enforcement, and it were not possible to fill this gap by applying the rules on construction of the contract? The CTC only refers to enforcing parties’ agreement
unless manifestly unreasonable. It is surmised here that the threshold should not change, and the
outer limit of ‘manifest unreasonableness’ related to industry standards and customary practice in
the financing of the specific type of equipment should be used to determine the acceptable or unacceptable nature of creditor’s behaviour.51
In this respect, it is important to consider the special nature of the CTC as a treaty with its own
underlying goals and principles that should inform the interpretation of its provisions. Article 5(1)
states that the Convention should be interpreted by taking into account its purposes as set forth in
the Preamble, its international character, as well as the need to promote uniformity and predictability in its application.52 Article 5(2) establishes that the matters governed by the Convention but not
expressly settled in it are to be settled in conformity with the general principles on which it is based
48

49

50
51

52

See Franciosi (n 30), referring to meticulous drafting as a response of the business community to the application of the
vague criterion of ‘commercial reasonableness’ by courts.
See Goode (n 2) para 2.112, stating that the creditor ‘on a sale must act in a commercially reasonable manner, though if so
acting the creditor will be protected even if its efforts do not result in its obtaining the best price’.
On this point see Saidova (n 28).
According to Wool and Jonovic, the CTC ‘must also imply terms regarding the standard for ‘reasonable’ action and timing, as set out in Article 8 of the Convention and Article IX(3) of the Aircraft Protocol, with deference to the other terms
in those articles, and, beyond such terms, to contractually agreed standards’, in line with the general principle that ‘there
should be a strong presumption on the enforceability of contract provisions even when the Convention is silent on a topic’.
See Jeffrey Wool and Andrej Jonovic, ‘The Relationship between Transnational Commercial Law Treaties and National
Law: A Framework as Applied to the Cape Town Convention’ (2013) 2 Cape Town Convention Journal 65, 74–75.
While this is common practice in international instruments introducing uniform substantive rules in the commercial field
(see, eg, Article 7(1) of the 1980 United Nations Convention on Contracts for the International Sale of Goods - CISG),
the drafters of the CTC adapted the language of the ‘standard’ provision on interpretation to be found in other treaties to
the overarching goal of ensuring predictability in creditors’ ex ante risk assessment. Thus, the reference to ‘good faith’ as a
parameter for statutory interpretation is substituted by ‘predictability’, thereby underlying the fundamental value of clear
rules with predictable outcomes.
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or, in the absence of such principles, in conformity with the applicable law. Thus, the provision on
commercial reasonableness should be interpreted in the light of the general principles underlying
enforcement, as well as the principles of uniformity and predictability in the application of the CTC.
At the same time, it is also important to note that, notwithstanding the requirement, and goal, of
an autonomous and purposive interpretation of the Convention, the interaction with the applicable
domestic law cannot be avoided. The CTC itself expressly refers back, in a number of provisions, to
national law (using different connecting factors). One of such provisions is of direct application in
the field of enforcement: Article 14 expressly states that ‘any remedy provided by the Convention
shall be exercised in conformity with the procedure prescribed by the law of the place where the remedy is to be exercised’. Determining the contours of the application of Article 14, as well as, generally,
the interaction between treaty provisions and applicable national law is one of the most challenging
(and possibly controversial) issues in the interpretation of the CTC. In relation to the question at
hand, ie the requirement of commercial reasonableness, however, it can be safely said that the standard of commercial reasonableness, which, by virtue of an express provision of the Convention, is
applicable also to the additional domestic law remedies allowed under Article 12, is not part of the
‘procedure’ mentioned in Article 14.
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Enforcement of Court Decisions under the Cape Town
Convention
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Abstract
The purpose of this article is to explore the influence of the Cape Town Convention on the enforcement of foreign
judgments. Although the issue is not expressly addressed by the Convention, the article argues that the jurisdictional
rules of the Convention should be interpreted as entailing an implicit obligation to enforce the resulting judgments.
After demonstrating that such conclusion would be consistent with the rules of interpretation of the Convention,
the article explains what the regime of the implicit obligation to enforce judgments made under the Convention
would be.

I. Introduction
While the main goal of the 2001 Convention on International Interests in Mobile Equipment (the
‘Convention’ or ‘CTC’) is to lay down uniform substantive rules, it contains a number of procedural
rules.1 In particular, it includes several jurisdictional provisions.2 In contrast, the Convention is silent
on the enforcement of foreign judgments.3 The purpose of this article is to explore whether such
silence should be interpreted as an exclusion from the scope of the CTC or whether, in contrast, the
Convention could be interpreted as containing implicit obligations in this respect.
There are three jurisdictional provisions in the CTC. Article 42 provides for the jurisdiction of
the court chosen by the parties for any claim brought under the Convention. Article 43 identifies the
courts having jurisdiction to grant relief pending final determination under Article 13.4 Finally, Article 44 provides for the jurisdiction of the court of the place where the registrar of the international
registry has its centre of administration to make orders against the registrar.
The operation and purpose of those jurisdictional rules could be jeopardized by conservative
rules on enforcement and recognition of foreign judgments. This is easy to understand by looking
*

1
2
3

4

Professor of Private International Law, University of Luxembourg.
In the context of this article, the term ‘procedure’ will be used to refer to court or judicial procedure.
See next paragraph.
It appears, however, that the three protocols to the CTC contain a rule validating waivers of sovereign immunities both
from the jurisdiction of courts and relating to enforcement. See Article XXII of the Aircraft Protocol, Article XVIII of
the Rail Protocol, and Article XXXIII of the Space Protocol. Although enforcement is not defined in the context of these
provisions, it seems clear that, in the context of sovereign immunity, it refers to enforcement of judgments, arbitral awards,
and other enforceable titles.
Article 55 affords the possibility to contracting states to exclude the application of Article 43, but such power was only
used exceptionally (Australia and New Zealand are the only exceptions). Article XXI of the Aircraft Protocol provides
for an additional head of jurisdiction under Article 43. Other provisions of the three protocols modify certain aspects of
Article 43.

© 2018 The Author(s).
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at the interaction between Article 42 and the rules on enforcement of judgments. As a default rule,
choice of court agreements under Article 42 are exclusive.5 This means that only the chosen court
will have jurisdiction to decide any dispute arising under the Convention, and that the courts of
other contracting states will not. Thus, from the perspective of the legal orders of other contracting
states, the dispute cannot be settled by local courts. The rights and obligations of the parties must be
settled by a judgment of the chosen court. If such judgment is denied recognition and enforcement
in another contracting state, the dispute will remain unsettled from the perspective of that other contracting state. Any rights recognized by the judgment will be inexistent in that contracting state, and
no enforcement will be possible over assets located on the territory of that contracting state. Such a
problem is not rare in international litigation, but the remedy, which is to initiate fresh proceedings
in the state which denied recognition to the foreign judgment, is unavailable in the context of an exclusive clause concluded under Article 42, as local courts lack jurisdiction to entertain the claim. By
granting exclusive jurisdiction to the court of one contracting state, Article 42 must implicitly mean
that the judgment delivered by that court will be, in principle at least, recognized and enforced in
other contracting states. The purpose of Article 42 seems to entail some sort of obligation to recognize and enforce the resulting judgments.
The issue could be resolved by the participation of most contracting states in international conventions on the mutual recognition of judgments, and it could be that rules on international jurisdiction were included in international commercial conventions on that assumption. Like the CTC, the
19296 and the 19997 conventions on international carriage by air provide jurisdictional rules but are
silent on the enforcement of foreign judgments. In this context, an English judge still concluded that
there was a strong link between granting jurisdiction to a court and expecting enforcement of the
resulting judgments. Mustill J (as he was then) held:
International conventions of this kind tend to prescribe jurisdiction in narrow terms,
on the assumption that the case where the defendant has insufficient assets to satisfy
the claims in any of the stipulated countries is catered for by the ready availability of
enforcement in other countries which is available via the various conventions on mutual
recognition of judgments.8
However, with respect to Lord Mustill, the truth of the matter is that there are not many such
conventions on the mutual recognition of judgments.9 So, from a practical point of view, the most
important question is whether, in the absence of such conventions, obligations to enforce foreign
judgments can be deduced from jurisdictional rules.10
Below, I explore whether such a proposition could be reconciled with the interpretative rules applicable to the CTC (section II), and what the extent and the regime of such an implicit obligation to
enforce foreign judgments could be (section III).

5
6
7
8
9

10
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See Article 42(1), last sentence.
1929 Convention for the Unification of Certain Rules for International Carriage by Air.
1999 Convention for the Unification of Certain Rules for International Carriage by Air (‘Montreal Convention’).
Rothmans v Saudi Arabian Airlines [1981] QB 368, 375.
The great judge might have had in mind the specific situation of the Commonwealth and the European Union, where
special schemes derived from international agreements apply.
There are also examples of international commercial conventions which have provided not only for jurisdictional rules,
but also for a general obligation to enforce judgments: see, eg, Article 31 of the 1956 Convention on the Contract for the
International Carriage of Goods by Road, reproduced below in section III(B).
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II. Interpretation of the Convention
A. Interpreting silence under the Convention
The proposition that the CTC may include some form of obligation to enforce foreign judgments is
one which needs to be justified under the applicable principles of interpretation. There is no doubt
that the Convention does not contain any provision expressly addressing the issue of enforcement
or recognition of foreign judgments. One could therefore be tempted to immediately conclude that
there is no need to interpret an instrument which seems clear enough.
Such conclusion could be supported by the general principles of treaty interpretation, which insist
on the importance of language and the terms employed by the relevant treaty.11 But recent international commercial conventions include their own provisions on treaty interpretation, which no
doubt derogate from the general rules.12 The CTC is no exception, and offers a special provision on
the interpretation of this convention, which was clearly inspired by a similar provision contained in
the 1980 Vienna Convention on Contracts for the International Sale of Goods (‘CISG’). The rules of
interpretation of the CTC appear in Articles 5(1)-(2), which read:
1. In the interpretation of this Convention, regard is to be had to its purposes as set forth
in the preamble, to its international character and to the need to promote uniformity
and predictability in its application.
2. Questions concerning matters governed by this Convention which are not expressly
settled in it are to be settled in conformity with the general principles on which it is
based or, in the absence of such principles, in conformity with the applicable law.
Article 5(1) provides several factors for interpreting the provisions of the Convention but does
not mention literal interpretation. While this should not be interpreted as an authorization to ignore
express provisions of the instrument, it has a direct consequence on the idea that the absence of express provisions on a given issue should necessarily mean that such issue is outside the scope of the
CTC and thus not governed by it. Article 5(2) specifically contemplates the possibility that certain
questions which are not expressly settled in the Convention might be governed by it. It is therefore
possible that the CTC implicitly provides for certain rules.
It could be argued, however, that the situation is different for procedural matters. The Convention addresses a number of procedural issues. The latter are complex, however, and deserve rules
and regimes detailed accordingly. Arbitration, for instance, is governed by specialized instruments,
whether international conventions13 or model laws.14 There are fewer international regimes on inter-

11

12

13
14

See Article 31 of the 1969 Vienna Convention on the Law of Treaties. While Article 31 is based on several approaches to
treaty interpretation, the first one is to be faithful to the text of the treaty (As underlined by the International Court of
Justice in the Libya/Chad case stating that ‘interpretation must be based above all upon the text of the treaty’). See Territorial Dispute (Lybian Arab Jamahiriya/Chad) (Judgment) [1994] ICJ Rep 6, 22.
There is wide agreement among scholars in this respect. See Stefan Kröll, Loukas Mistelis and Maria del Pilar Perales
Viscasillas (eds), UN Convention on Contracts for the International Sale of Goods – A Commentary (2nd edn, Beck-HartNomos 2018) Art 7 para 9; Roy Goode, Herbert Kronke and Ewan McKendrick, Transnational Commercial Law – Text,
Cases and Materials (2nd edn, OUP 2015) para 3.53.
I refer here essentially to the 1958 New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards.
I refer here to the 1985 UNCITRAL Model Law on International Commercial Arbitration.
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national jurisdiction and enforcement of foreign judgments,15 but European regimes16 demonstrate
that the field raises complex issues which equally deserve detailed rules in order to address most of
these issues. In contrast, procedural rules appearing in international commercial law instruments
are necessarily shorter. They thus logically raise the issue of their interaction with existing regimes,
whether of international or national origins. In particular, such short provisions raise the problem
of their precise scope and whether they might govern implicitly (the many) matters that they do not
expressly address.
The idea of implicit regulation will be fueled by provisions on interpretation providing special
rules to identify solutions for issues covered by a given instrument, but not expressly settled by it,
such as Article 5(2) of the CTC. In contrast, some provisions might have been introduced to clarify
that, in certain fields, the drafters did not intend to provide for solutions beyond the express provisions of the treaty. This is often the case for procedure, where drafters quickly realize that they simply
cannot address the vast majority of procedural issues that the parties may be confronted with. They
then often refer back to the law of the forum. One such example is the Montreal Convention whereby
Article 33 sets out jurisdictional rules, but the last paragraph clarifies that all other ‘questions of procedure’ are to be governed by national law, ie the law of the forum. In effect, this provision excludes
that any implicit procedural rules could be found in the Montreal Convention. The CTC contains a
similar provision, but its scope is expressly limited to the context of remedies provided by Chapter
III of the Convention. Article 14 of the CTC reads:
Subject to Article 54(2), any remedy provided by this Chapter shall be exercised in conformity with the procedure prescribed by the law of the place where the remedy is to be
exercised.
It cannot be concluded, therefore, that the principles of interpretation in Article 5(2) of the CTC
do not apply to procedural matters. The principles are limited by Article 14, but only within its material scope.

B. Rules of interpretation under the CTC
Article 5(1) of the CTC insists that, in its interpretation, regard is to be had to several goals.17 Because
of the international character of the instrument, it is important to ensure uniformity of interpretation, in order to prevent different jurisdictions from adopting conflicting interpretations that would
harm predictability. Article 5(1) also refers to the purposes of the Convention as set forth in its preamble. One such purpose is ‘to ensure that interests in [high value mobile] equipment are recognised
and protected universally’. The goal of universal recognition and protection of the international interest established by the CTC will be fulfilled not only by a wide adoption of the instrument, but also
by the widest recognition of the judicial determination of the existence and extent of such interest
by the competent court. It seems clear that this purpose of the Convention can only be achieved by
15

With the recent exception of the 2005 Hague Convention on Choice of Court Agreements (Convention on Choice of
Court Agreements signed in the Hague on 30 June 2005, in force since 1 October 2015), which has now been ratified by a
few states.

16

To only name the most important instruments applicable to civil and commercial matters in general, see Regulation (EU)
No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on Jurisdiction and the Recognition
and Enforcement of Judgments in Civil and Commercial Matters [2012] OJ L351/1 and the mirror 2007 Lugano Convention on Jurisdiction and the Recognition and Enforcement of Judgments in Civil and Commercial Matters (concluded
between Switzerland, Norway, Island and the European Union).
Article 5(1) is reproduced in section II(A) above.
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ensuring recognition and enforcement of judgments related to the international interests established
by the CTC among the contracting states.
An argument to the same effect could have been made on the ground of good faith. A contracting
state which would recognise the exclusive jurisdiction of the court of another contracting state, but
would deny enforcement to the resulting judgment, would not appear to act in good faith. It seems
clear, however, that the intent of the drafters of the Convention was to exclude good faith as an interpretative principle of the instrument. As already alluded to, the origin of the interpretation provision
in the CTC is clearly Article 7 of the CISG. In this respect, it is thus worthy of note that the wording
of Article 5(1) is not identical to that of Article 7 of the CISG. The former refers to the purposes of
the CTC and the predictability of its application (while Article 7 of the CISG does not) and omits the
reference to ‘the observance of good faith in international trade’. It is thus logical to conclude that the
drafters intended to avoid the reference to good faith, as is confirmed by the official commentary to
the CTC.18
Finally, Article 5(2) explains that ‘questions concerning matters governed by this Convention
which are not expressly settled in it are to be settled in conformity with the general principles on
which it is based’. The official commentary asserts that those principles are ‘prompt enforcement, visibility of transactions through registration in the International Registry and clear priorities, together
with predictability and party autonomy’.19 These principles appear to be essentially substantive in
character, which probably explains why they do not seem to be helpful to determine whether the
CTC might include an implicit obligation to enforce foreign judgments.

III. Enforcement of court decisions made under the CTC
The existence of an obligation to enforce foreign judgments should be considered as a direct consequence of the jurisdictional provisions of the CTC. The idea of establishing a close relationship between consent to jurisdiction and enforcement of judgments is not new. It has been the foundation of
the enforcement of foreign judgments in many states for more than a century. By way of background,
I first present the English doctrine of obligation (section III(A)). I then explore what the extent of the
obligation to enforce judgments under the CTC should be (section III(B)).

A. The doctrine of obligation
The idea that the foundation for the enforcement of foreign judgments is a direct consequence of a
party agreement on the jurisdiction of a foreign court is central to the English law of foreign judgments, and to the law of the many jurisdictions which follow the English legal tradition. Under
English law, the enforcement of foreign judgments is founded on the doctrine of obligation.20 The
doctrine of obligation was first expressed in a dictum in 184521 and confirmed in two decisions concerned with foreign judgments delivered on the same day of 1870, Godard v Gray22 and Schibsby v
18

See Roy Goode, Convention on International Interests in Mobile Equipment and Protocol thereto on Matters Specific to
Aircraft Equipment: Official Commentary (3rd edn, International Institute for the Unification of Private Law (UNIDROIT)
2013), para 4.61 (‘Official Commentary’). It is true that the general rules on treaty interpretation provided by Article 31 of
the Vienna Convention on the Law of Treaties insist that a treaty ‘shall be interpreted in good faith’, but the clear exclusion
of the concept by the drafters of the CTC should be interpreted as a derogation from those rules in this respect.

19

Official Commentary (n 18), para 4.63.
See generally Adrian Briggs, ‘Recognition of Foreign Judgments: A Matter of Obligation’ (2013) 129 LQR 87.
Williams v Jones (1845) 13 M & W 627.
(1870-71) LR 6 QB 139.
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Westenholz.23 English courts have since then repeatedly referred to the doctrine as the foundation of
the enforcement of judgments, including the Court of Appeal24 and the Supreme Court.25 The doctrine of obligation is also applied throughout the Commonwealth, in particular in Australia,26 New
Zealand,27 Singapore,28 Hong Kong29 and Nigeria.30
The doctrine of obligation posits that obligations may arise upon foreign judgments, and that,
when they do, they can be enforced in the forum. The most important reason why an obligation may
arise upon a foreign judgment is that the defendant implicitly promised to pay the judgment. So, in
Grant v Easton, it was held that ‘the liability of the defendant arises upon an implied contract to pay
the amount of the foreign judgment’.31
Under the English doctrine, it is therefore an autonomous obligation which can be enforced in the
forum. This obligation is distinct from the foreign judgment itself. This means that, as such, foreign
judgments cannot be enforced in England. Only the obligations that may arise from such judgments
can and, for that purpose, proceedings will have to be started on the merits in England.32 A logical
consequence is that the time limit which applies to an action to enforce a foreign judgment is not the
time limit applicable to judgments, but the time limit applicable to obligations.33
The doctrine of obligation also provides a rationale for English courts to identify which foreign
judgments should be (indirectly) enforced in England. It is only those which generate an obligation
to that effect – something that not all foreign judgments do. Under English law, obligations arise
upon only two categories of judgments. The first category are those judgments where the defendant
was physically present within the jurisdiction of the foreign court when the proceedings were initiated there. This is a consequence of the territorial approach of the Common Law.34 The second category of judgments includes cases where the defendant consented to the jurisdiction of the foreign
court, whether implicitly35 or expressly.36 This analysis is consistent with the narrow definition of the
jurisdiction of the foreign court as a requirement for enforcing foreign judgments. A foreign court
will only be considered as having jurisdiction if 1) the defendant was present within the jurisdiction
of the foreign court, 2) the judgment debtor was in fact the claimant, or counterclaimant, 3) the
defendant had submitted to the jurisdiction of the foreign court, or 4) the defendant had expressly
23

24
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(1870-71) LR 6 QB 155. On this case, see Andrew Dickinson, ‘Schibsby v Westenholz and the Recognition and Enforcement of Judgments in England’ (2018) 134 LQR 426.
Adams v Cape Industries Plc [1990] Ch 433; Goldstein v Conley [2002] 1 WLR 281 (CA) [51]; Lewis v Eliades [2003] EWCA
Civ 1758 [48].
Rubin v Eurofinance SA [2012] UKSC 46, [2013] 1 AC 236 [9]. See also Owens Bank Ltd v Bracco [1992] 2 AC 443, 484
(HL).
See Reid Mortensen, Richard Garnett and Mary Keyes, Private International Law in Australia (3rd edn, LexisNexis 2015)
para 5.8.
Eilenberg v Gutierrez [2017] NZCA 270, [2017] NZFLR 471 [32]. See also Anthony Angelo, Private International Law in
New Zealand (Wolters Kluwer 2012) para 360.
Giant Light Metal Technology (Kunshan) v Aksa Far East, [2014] SGHC 16, [2014] 2 SLR 545 [59]. See also T.M. Yeo, Halsbury’s Laws of Singapore, vol 6(2) Conflict of Laws (Lexisnexis 2013) para 75-150.
Hung Fung Enterprises Holdings Ltd v Agricultural Bank of China [2012] 3 HKLRD 679 (CA).
Alfred C. Toepfer Inc v Edokpolor (1965) NCLR 89, 91-2.
(1883) 13 QBD 302, 303. See also Berliner Industriebank AG v Jost [1971] 2 QB 463 (CA).
In practical terms, it will typically be possible to seek a summary judgment: see Richard Fentiman, International Commercial Litigation (2nd edn, OUP 2015) para 18.08.
Re Flynn (Deceased) (No 2) [1969] 2 Ch 403; Berliner Industriebank AG v Jost [1971] 2 QB 463 (CA).
Briggs (n 20) 90; Pippa Rogerson, Collier’s Conflict of Laws (CUP 2013) 220.
By submitting to the jurisdiction of the foreign court, or by filing a counterclaim, for instance.
By subscribing a jurisdiction clause.
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agreed to the jurisdiction of the foreign court.37 There is a clear and close connection between the
definition of the jurisdiction of the foreign court and the foundation of the enforcement of the foreign judgment.38
The English doctrine confirms that the idea of deducing an obligation to enforce foreign judgments from an agreement on the jurisdiction of a foreign court is sound. In the context of the English doctrine, the agreement on the jurisdiction of the foreign court is a private agreement between
the parties to the litigation. Such private agreement entails an implicit promise to pay the resulting
judgment. This implicit promise also results in a private obligation binding the parties to pay the
judgment. By analogy, in the context of an international convention, the original agreement on jurisdiction would be the jurisdictional provisions of the relevant convention. The agreement would
thus be between the contracting states, and public in nature. The implicit obligation resulting from
this agreement on jurisdiction would also be public in nature and binding on the states. It would be a
treaty obligation to enforce the judgments made by the courts having jurisdiction under the relevant
international convention.
It must be underscored, however, that two of the three jurisdictional provisions of the CTC require
that the parties to the transaction consent to the jurisdiction of the foreign court. This is the case not
only where the parties have chosen the court having jurisdiction to handle any claim brought under
the Convention under Article 42, but also for the jurisdiction to grant relief pending final determination under Article 43. The agreement of the parties to the relevant transaction on the jurisdiction
of the court of a contracting state could thus also be regarded as generating an obligation to enforce
the resulting judgment, which would be binding on the parties. It must be recognized, however, that
this analysis is not widely shared in comparative private international law, but remains peculiar to the
English legal tradition. It is submitted, therefore, that such obligation would be governed not by the
Convention, but rather by the law of the enforcing state, which would have to determine its relevance
(high in states following the English legal tradition, inexistent in jurisdictions which do not found
enforcement of foreign judgments on the doctrine of obligation).

B. The extent of the obligation to enforce under the CTC
It has been argued above that the jurisdictional provisions of the CTC could be interpreted as a commitment by the contracting states to respect the judgments delivered by the relevant courts and the
foundation of some sort of obligation to enforce them. This is not to say, however, that all judgments
rendered by these courts should be enforced in other contracting states without any further requirements. The precise extent and the regime of this obligation should be assessed. In this respect, it is
necessary to distinguish between final judgments (i) and interim orders (ii). It is also necessary to explore whether the nature of the remedy may impact the enforceability of the decision granting it (iii).
(i) Regime applicable to final judgments
It would be legitimate to deduce from the jurisdictional provisions an obligation to enforce the resulting judgments in principle. This means that a contracting state could not deny enforcement to
these judgments on the basis of a general rule prohibiting recognition and enforcement of foreign
37

38

The origin of this definition is to be found in Emanuel v Symon [1908] 1 KB 302 (CA). The original cases have evolved
over time. For a modern statement of the law, see Lord Collins of Mapesbury (ed), Dicey, Morris & Collins on the Conflict
of Laws (15th edn, Sweet & Maxwell 2012) Rule 43.
Briggs (n 20) 90; Rogerson (n 34) 220; Jonathan Hill and Adeline Chong, International Commercial Disputes (4th edn, Hart
2010) para 12.1.2.
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judgments. Today, there are very few states which, as a rule, outright refuse to enforce foreign judgments. But such states still exist, and some are contracting states to the CTC. They include, in particular, Indonesia,39 and Thailand,40 which do not enforce foreign judgments. While this position is
permissible under customary international law,41 ratification of an international convention providing for the jurisdiction of certain courts could legitimately be perceived as an exception. Within the
scope of the CTC, it could be argued that all contracting states are under the obligation to be open in
principle to the enforcement of foreign judgments. This international obligation should trump any
national provision to the contrary.42
The obligation to enforce foreign judgments arising out of the jurisdictional provisions of an
international convention should also trump any reciprocity requirement. A significant number of
states, in particular in Asia43 and the Middle East44, have a reciprocity requirement in their law of foreign judgments. At the same time, an international convention providing for an obligation to enforce
foreign judgments within its scope could be viewed as an exception to the reciprocity requirement.
It could also be interpreted as an implementation of such requirement, which should be deemed
satisfied, as the convention would create a reciprocal obligation binding on the contracting states.
Indeed, the law of certain states expressly provides that foreign judgments can be enforced either on
the basis of reciprocity, or on the basis of an international convention concluded with the state of
origin of the judgment.45
Finally, in many states, the law of foreign judgments is liberal: in principle, foreign judgments can
be enforced, and indeed often are. This is, however, only if they satisfy certain requirements. While
these requirements vary from one jurisdiction to another, the most important ones are common to
the vast majority of the laws of these liberal states. The first is that the forum should consider whether
the foreign court had jurisdiction. This does not mean that the forum should check whether the
foreign court properly applied its own rules of jurisdiction, but rather implies that it should verify
whether the jurisdiction of the foreign court was legitimate. This assessment will be conducted by
applying tests which vary a great deal between states. The second requirement is that the foreign
judgment should not violate the public policy of the enforcing state. The words ‘public policy’ are
misleading. They do not imply review of foreign judgments on the merits to verify whether the outcome was right. Instead, liberal states will only verify that the foreign judgment comports with the
most fundamental principles of the forum. These principles can be substantive (such as prohibition
of cartels under competition law) or procedural (such as due process and equivalent guarantees).
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See Yu Un Oppusunggu and Gary Bell, ‘Indonesia’ in Jurgen Basedow, Giesela Rühl, Franco Ferrari and Pedro de Miguel
Asensio (eds), Encyclopedia of Private International Law (Edward Elgar 2017) vol 3, 2172; Yu Un Oppusunggu, ‘Indonesia’
in Adeline Chong (ed), Recognition and Enforcement of Foreign Judgments in Asia (ABLI 2017) 91; Hendronoto Soesabdo,
Reno Hirdarisvita and Ferry Artionang, ‘Indonesia’ in Alejandro Carballo Leyda (ed), Asian Conflict of Laws – East and
South East Asia (Wolters Kluwer 2015) 64.
See Poomintr Sooksripaisarnkit, ‘Thailand’ in Chong (ed) (n 39) 202ff; Chinnawat Thongpackdee and Vanina Sucharitkul,
‘Thailand’ in Alejandro Carballo Leyda (ed) (n 39) 244.
See, eg, Heinrich Nagel and Peter Gottwald, Internationales Zivilprozessrecht (7th edn, Ottoschmidt 2013) para 102.
Such as, for instance, the express provision of Article 436 of the Indonesian regulation of civil procedure excluding the
enforcement of foreign judgments (Article 436, Het Reglement op de Burgelijke Rechtsvordering voor de Rad van Justitie
op Java en het Hoogerechtshof van Nederlandsh – Indië).
This is the case in the People’s Republic of China and Japan, for instance.
This is the case in Egypt, Kuwait, Qatar and the United Arab Emirates, for instance.
This is the case in the People’s Republic of China, for instance: see Law of the PRC on Civil Procedure of 1991, Articles
281 and 282; Weizuo Chen, ‘China’ in Basedow, Rühl, Ferrari and de Miguel Asensio (eds) (n 39) vol 3, 1979; Wenliang
Zhang, ‘Sino–Foreign Recognition and Enforcement of Judgments: A Promising “Follow-Suit” Model?’ (2017) 16 Chinese
JIL 515, 518.
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Finally, more specific grounds of denial of enforcement can be found, such as the prior recognition
of a contradictory judgment in the forum or fraud.
It is submitted that an obligation to enforce foreign judgments arising out of the jurisdictional
provisions of an international convention should mostly leave these requirements intact, with one
exception, and one qualification. The principle should be that the requirements contained in the
law of foreign judgments of the enforcing state should remain applicable. This is because, while the
existence of jurisdictional provisions in the relevant international convention could be interpreted
as generating an obligation to enforce foreign judgments, it could not possibly establish a regime
which would be dramatically more liberal than the regime of the most liberal states in this respect. If
this had been the intent and the goal of the drafters, they would have provided so expressly.46 As they
have not done so, it must be accepted that they assumed that a regime consistent with international
standards would be adopted. It is submitted that these international standards consist in the requirements for the enforcement of foreign judgments found in the majority of liberal states. The exception
is that, if the jurisdiction of the court of origin would have a basis in a convention binding on the
enforcing state, it should not be possible for any contracting state to challenge the legitimacy of the
jurisdiction of the court of origin. In other words, the requirement that the foreign court has jurisdiction should be deemed satisfied where the court of origin applies the jurisdictional provision of
the relevant convention. Finally, the qualification is that, should the law of the enforcing state provide
for a requirement inconsistent with international standards, it could be argued that such standard
would be trumped by the obligation to enforce foreign judgments arising out of the jurisdictional
provisions of the international convention. An example of a requirement which would not be consistent with international practice would be a rule allowing the enforcing court to deny enforcement on
the basis of mere difference between the law of the forum and the law applied by the foreign court.47
This would amount to a review on the merits of the foreign judgment and should be considered as a
violation of the obligation to enforce the foreign judgment.
In this respect, it is interesting to discuss the specific provision of the 1956 Convention on the
Contract for the International Carriage of Goods by Road (‘CMR Convention’) which regulates the
enforcement of foreign judgments: Article 31(3) provides for an obligation to enforce judgments
made under the jurisdictional rules of the treaty. Understandably, it does not establish an exhaustive
regime of foreign judgments and, in particular, does not list the requirements for enforcing foreign
judgments under the CMR Convention. But it cares to specifically exclude any rule which would
allow the enforcing court to review a foreign judgment on the merits. Article 31 reads:
1. In legal proceedings arising out of carriage under this Convention, the plaintiff may
bring an action in any court or tribunal of a contracting country designated by agreement between the parties and, in addition, in the courts or tribunals of a country
within whose territory:
(a) The defendant is ordinarily resident, or has his principal place of business, or the
branch or agency through which the contract of carriage was made, or

46

47

But they could not have agreed, as demonstrated by the negotiations for a world Judgments Convention in civil and commercial matters, which retains the most commonly used requirements in liberal states: see Convention of 2 July 2019 on
the Recognition and Enforcement of Foreign Judgments in Civil or Commercial Matters (not yet in force).
This is the case, for instance, in the Indian law of foreign judgments: Section 13 of the Indian Code of Civil Procedure
empowers Indian courts to deny enforcement on the ground that the judgment amounts to ‘a breach of any law in force in
India’.
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(b) The place where the goods were taken over by the carrier or the place designated
for delivery is situated.
2. Where in respect of a claim referred to in paragraph 1 of this article an action is pending before a court or tribunal competent under that paragraph, or where in respect of
such a claim a judgement has been entered by such a court or tribunal no new action
shall be started between the same parties on the same grounds unless the judgement
of the court or tribunal before which the first action was brought is not enforceable in
the country in which the fresh proceedings are brought.
3. When a judgement entered by a court or tribunal of a contracting country in any such
action as is referred to in paragraph 1 of this article has become enforceable in that
country, it shall also become enforceable in each of the other contracting States, as soon
as the formalities required in the country concerned have been complied with. These
formalities shall not permit the merits of the case to be re-opened.
4. The provisions of paragraph 3 of this article shall apply to judgements after trial, judgements by default and settlements confirmed by an order of the court, but shall not
apply to interim judgements or to awards of damages, in addition to costs against a
plaintiff who wholly or partly fails in his action.
5. Security for costs shall not be required in proceedings arising out of carriage under this
Convention from nationals of contracting countries resident or having their place of
business in one of those countries.
(ii) Regime applicable to interim judgments
Enforcement of foreign judgments issuing provisional measures has traditionally raised difficulties.
Under the law of foreign judgments of many jurisdictions, it is simply excluded. In many countries,
a traditional requirement for declaring foreign judgments as enforceable is that such judgments be
final. This is the case under English law48 and under the uniform laws applicable in most US states,49
for instance. In the context of the CTC, Article 43 lays down jurisdictional rules to grant relief pending final determination under Article 13 of the Convention. The nature of the remedies granted
under Article 13 is debated among scholars.50 In particular, it is not clear whether they are provisional
in nature51 or final.52 What is clear, however, is that, if they are provisional in nature, they would typically be unenforceable in a number of jurisdictions.
The few international commercial conventions which have specifically provided for an obligation to enforce foreign judgments exclude interim orders from the scope of such obligation. This
48

See, eg, Lord Collins of Mapesbury (ed) (n 37) Rule 35; Rogerson (n 34) 249.

49

See the 1962 Foreign Money Judgments Recognition Act, s 2 (adopted by more than 30 states); and the 2005 ForeignCountry Money Judgments Recognition Act, s 3(a)(2) (adopted by more than 20 states).
See Gilles Cuniberti, ‘Advance Relief Under the Cape Town Convention’ (2012) 1 Cape Town Convention Journal 79;
Anna Veneziano, ‘Advance Relief Under the Cape Town Convention and its Aircraft Protocol: A Comment on Gilles
Cuniberti’s Interpretative Proposal’ (2013) 2 Cape Town Convention Journal 185.
Many versions of the CTC (French, Spanish and Russian, in particular) actually label them ‘provisional measures’: see
Cuniberti (n 50).
As suggested by several features of the regime of the remedies envisioned by Article 13: see Cuniberti (n 50).
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is the case in the CMR Convention: while Article 31(3) of this instrument lays down an obligation
to enforce judgments made under the treaty, Article 31(4) specifically excludes ‘interim judgments’
from the scope of such obligation.53 Recent international conventions establishing an obligation to
enforce foreign judgments have carefully avoided addressing the issue of enforcement of foreign
provisional measures. Article 7 of the 2005 Hague Convention on Choice of Court Agreements54
provides that ‘Interim measures of protection are not governed by this Convention.’ The 2019 Hague
Judgments Convention also excludes provisional measures from its scope. It defines judgments eligible for recognition and enforcement, but then provides that ‘[a]n interim measure of protection
is not a judgment’,55 thereby excluding interim judgments from the scope of the treaty. These two
instruments reveal that where states actually negotiate regimes of enforcement of foreign judgments,
they do not include interim measures.56 The likely reason is that there is no consensus at a global level
on the cross-border enforcement of interim measures. This confirms that the traditional difficulties
in this respect remain. In contrast to final judgments, enforcement of foreign provisional measures
is not widely accepted.
It follows that, if remedies afforded by Article 13 of the CTC are characterized as provisional measures, it would be unreasonable to consider that the contracting states to the Convention implicitly
contemplated the cross-border enforcement of such remedies when they adopted the jurisdictional
rules in Article 43 of the CTC.
(iii) Court decisions granting non-monetary remedies
A related issue is whether the nature of the remedy granted by a foreign court may be relevant
to determine the scope of the obligation to enforce under the CTC. A number of countries only
enforce foreign money judgments and would therefore refuse to enforce a judgment granting a
remedy other than damages. This has been the traditional rule in England.57 Similarly, the uniform
laws which govern the enforcement of foreign judgments in the United States apply only to ‘foreign
(country) money judgments’.58 This requirement, however, is increasingly challenged in many parts
of the Commonwealth.59 The Supreme Court of Canada abandoned it in 2006,60 and was followed
by a few countries belonging to the English legal tradition.61 It is interesting to note that, while the
origin of the requirement is to be found in the procedural forms (writs) which were thought to be
available for seeking enforcement of foreign judgments in the English Common law courts in the 19th
53
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See the text of Article 31 in section III(B)(i) above.
See n 15.
Convention of 2 July 2019 on the Recognition and Enforcement of Foreign Judgments in Civil or Commercial Matters (n
46), Article 3(1)(b).
I deliberately refrain from discussing here the instruments governing the enforcement of foreign judgments between the
Member states of the European Union. The federal nature of the EU project makes such instruments inconclusive for the
purpose of determining a truly global regime of enforcement of foreign judgments.
Sadler v Robins (1808) 170 ER 948; Lord Collins of Mapesbury (ed) (n 37) Rule 42.
See the 1962 Foreign Money Judgments Recognition Act, s 3; the 2005 Foreign-Country Money Judgments Recognition
Act, s 3(a)(1).
See, eg, Stephen Pitel, ‘Enforcement of Foreign Non-Monetary Judgments in Canada (and Beyond)’ (2007) J Priv Int
L 241; Richard Frimpong Oppong, ‘Enforcing Foreign Non-Money Judgments: an Examination of Some Recent Developments in Canada and Beyond’ (2006) 39 UBC Law Rev 257; Kim Pham, ‘Enforcement of Non-Monetary Foreign
Judgments in Australia’(2008) 30 Syd LR 663; Vaughan Black, ‘Enforcement of Foreign Non-Money Judgments: Pro Swing
V. Elta’ (2005) 42 CBLJ 81.
Pro Swing Inc. v Elta Golf Inc. 2006 SCC 52.
See, eg, Brunei v Fidelis [2008] JRC 152 (Jersey) and Miller v Gianne [2007] CILR 18 (Cayman Islands).
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century, non-monetary remedies could be enforced in the English Chancery court for some years.62
In other words, English law initially accepted to enforce foreign non-monetary remedies, but this
equitable power was remarkably forgotten by English courts without considering properly the precedents which had previously ruled otherwise. As a consequence, some scholars have argued, both in
the British Common law world and in the United States, that the equitable power to enforce foreign
injunctions should be reinstalled.63
In many Civil law jurisdictions, there is no comparable requirement. It is interesting to note that
international conventions which have established an international regime of reciprocal recognition
and enforcement of foreign judgments have not provided for any limitation related to the nature of
the remedies granted by the foreign judgment. In particular, there is no such limitation in Article 31
of the CMR Convention, in the 2005 Hague Convention on Choice of Court Agreements64 or in the
2019 Hague Judgments Convention.65 It seems, therefore, that the requirement has not appeared as
essential to the drafters of these instruments.
It is thus reasonable to conclude that there is no international consensus to limit the enforcement
of foreign court decisions to money judgments. Consequently, judgments granting remedies other
than damages should be regarded as falling within the scope of the implicit obligation to enforce
judgments arising out of the jurisdictional provisions of the CTC.

IV. Conclusion
This Article has argued that the jurisdictional provisions of the CTC could be interpreted as a commitment from the contracting states to respect the judgments delivered by the relevant courts.
Article 42 of the Convention grants jurisdiction to the court chosen by the parties to handle any
claim brought under the CTC, subject to the two other jurisdictional provisions of the Convention.
The purpose of the provision is to clarify that the parties may validly select the forum competent to
entertain any claim brought on the merits under the Convention. The agreement of all contracting
states on this provision logically entails an implicit agreement to respect judgments delivered by
the chosen court. Where the applicable law of foreign judgments of the enforcing state is liberal,
it should be applied. This could be, for instance, the 2005 Hague Convention on Choice of Court
Agreements or, in the European Union, the Brussels Ibis Regulation.66 Where the applicable law of
foreign judgments of the enforcing state is not liberal, its restrictive rules should be replaced by the
rules most commonly found in comparative private international law.
Article 43 of the CTC grants jurisdiction to issue relief pending final determination under Article
13 of the Convention. The nature of Article 13 remedy is disputed. If it is characterised as provisional
in character, it would be unreasonable to consider that the contracting states to the CTC implicitly
contemplated the cross-border enforcement of such remedy. However, if it is characterized either as
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Houlditch v Marquis of Donegal (1834) 8 Bligh NS 301, 5 ER 955 (Ch); Henderson v Henderson (1844) 6 QB 288, 115 ER
111, which states that ‘[t]he decrees of foreign Courts of Equity may indeed, in some instances, be enforceable no where
but in Courts of Equity, because they may involve collateral and provisional matters to which a Court of Law can give no
effect’ (emphasis added); Paul v Roy (1852) 15 Beavan 433, 51 ER 605 (Ch), which states: ‘I have no doubt that this Court
[of Chancery] has jurisdiction to enforce a foreign judgment’.
See R.W. White, ‘Enforcement of Foreign Judgments in Equity’ (1980-1982) 9 Syd LR 630; David Buzard, ‘U.S. Recognition and Enforcement of Foreign Country Injunctive and Specific Performance Decrees’ (1989-90) 20 Cal W Int L J 91.
See n 15.
See n 46.
Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 On Jurisdiction and
the Recognition and Enforcement of Judgments in Civil and Commercial Matters [2012] OJ L351/1.
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an advance enforcement remedy, or as a sui generis remedy,67 then it should not be denied enforcement on the ground that it would be provisional in nature. The agreement of all contracting states
on this provision should also be considered as entailing an implicit agreement to respect judgments
delivered by the competent court under Article 43. Finally, the nature of the remedy granted by the
competent court should not be regarded as an obstacle for enforcement in other contracting states.
Article 44 grants exclusive jurisdiction to the courts of the place of the centre of administration
of the Registrar to award damages or make orders against the Registrar. Given that jurisdiction is
granted to the court of the country where the order against the Registrar should be enforced, the
issue of its enforcement in other contracting states seems largely academic. Should it arise, it does
not seem that there would be any obstacle to applying the same reasoning and to consider that other
contracting states should enforce orders made under Article 44.

67

This is the view supported by the Official Commentary (n 18), para 2.104 and by Veneziano (n 50).
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The Assumption of Jurisdiction by the Irish Courts
in Cases Involving the Registrar of the International
Registry
Stuart Kennedy and Gearoid Carey*
Abstract
This article examines the bases on which the Irish courts assume jurisdiction in cases involving challenges to registrations on the International Registry established under the Aircraft Protocol to the Cape Town Convention. Such
challenges arise either because (i) a registrant has made a unilateral registration of a registrable non-consensual
right or interest or (ii) the holder of the right to discharge with regard to a registration has either ceased to exist or
cannot be found. The Registrar is established and has its centre of administration in Ireland and, consequently, the
courts of Ireland have exclusive jurisdiction to award damages or make orders against the Registrar pursuant to the
Convention, and there is now a growing body of jurisprudence. The cases where the holder of the right to discharge
registration cannot be found usually involve the Registrar as sole respondent but, in cases where the challenge is to
a registrable non-consensual right or interest, the registrant and the Registrar are both included as respondents. The
question of how the Irish courts are satisfied to assume jurisdiction over the registrant in such cases is important
because it is a necessary condition for the making of the orders ultimately sought. This article examines, including
by reference to the cases to date, the grounds available to an applicant before the Irish courts to satisfy the court that
it has jurisdiction to make orders directing the discharge of challenged registrations.

I. Introduction
The International Registry is maintained in Ireland by Aviareto Limited, as Registrar, pursuant to the
2001 Convention on International Interests in Mobile Equipment (the ‘Convention’) and the 2001
Protocol to the Convention on International Interests in Mobile Equipment on Matters Specific to
Aircraft Equipment (the ‘Protocol’). Under Article 44(1) of the Convention, the courts where the
Registrar has its centre of administration are to have exclusive jurisdiction for cases involving reliefs
sought against the Registrar. As a consequence, numerous cases have proceeded before the Irish
courts where the applicant has sought orders against the Registrar requiring discharges of registrations.

*

Matheson, Solicitors, Dublin. Matheson has acted for the Registrar in all cases to date before the Irish Courts where an applicant has sought to discharge registrations on the International Registry. This article has been prepared with the approval
of the Registrar with the objective of facilitating an understanding, for potential applicants in particular, as to the bases
on which the Irish courts will be persuaded to assume jurisdiction over cases where registrations on the International
Registry are sought to be discharged.
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However, those cases frequently involve as a co-respondent the party which effected the impugned registration. The question as to how the Irish courts are satisfied to assume jurisdiction
over such parties is one with which an intending applicant must grapple prior to commencing their
proceedings in Ireland. This article is intended to summarise and provide a high-level overview of
Irish law and procedure so that intending or potential applicants might understand the jurisdictional
criteria that need to be satisfied in order to commence proceedings in Ireland seeking the discharge
of a registration on the International Registry.

II. The Convention and jurisdiction over the Registrar
The Convention itself sets out the relevant provisions with regard to jurisdiction over the Registrar.
Those provisions, set out below, are clear with regard to where proceedings against the Registrar are
to be brought and how the relevant courts of that country assume jurisdiction. Specifically, Article
44(1) provides that:
The courts of the place in which the Registrar has its centre of administration shall have
exclusive jurisdiction to award damages or make orders against the Registrar.1
The Convention also expressly covers the scenario where the holder of a right to discharge the
registration has ceased to exist or cannot be found:
Where a person fails to respond to a demand made under Article 25 and that person
has ceased to exist or cannot be found for the purpose of enabling an order to be made
against it requiring it to procure discharge of the registration, the courts referred to
in the preceding paragraph shall have exclusive jurisdiction, on the application of the
debtor or intending debtor, to make an order directed to the Registrar to discharge the
registration.2
In such circumstances, therefore, the courts of the jurisdiction where the Registrar has its centre
of administration may make an order directed to the Registrar to discharge the relevant registration.
The Convention also envisages the Registrar taking steps at the direction of that court by way of a
secondary or default obligation where any other person fails to comply with a direction of that court,
or another court of competent jurisdiction in the case of a national interest:
Where a person fails to comply with an order of a court having jurisdiction under this
Convention or, in the case of a national interest, an order of a court of competent jurisdiction, requiring that person to procure the amendment or discharge of a registration,
the courts referred to in paragraph 1 may direct the Registrar to take such steps as will
give effect to that order.3
Finally, at Article 44(4), the Convention copperfastens the jurisdiction over the Registrar of the
court where the Registrar has its centre of administration by excluding the possibility of any other
court making orders that purport to bind the Registrar:

1
2
3
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Except as otherwise provided by the preceding paragraphs, no court may make orders or
give judgments or rulings against or purporting to bind the Registrar.4

III. The Convention and Ireland
Ireland is a contracting state to the Convention, having ratified the treaty in July 2005 and with it
entering into force from 1 March 2006. Further, the Irish legislature enacted the International Interests in Mobile Equipment (Cape Town Convention) Act 2005 (the ‘Act’), which provides that the
Convention and Protocol shall have the force of law in Ireland in relation to matters to which they
apply5 (and both instruments are scheduled to that Act). The Act designated the Irish High Court as
the relevant court for the purpose of the Convention and Protocol,6 and specified that judicial notice
was to be taken of the provisions of those instruments.7
In addition, and in view of the fact that the Registrar was to have its centre of administration in
Ireland (as a consequence of which the Irish courts would have exclusive jurisdiction over it pursuant
to the Convention), the Irish court rules were amended to facilitate expedited determination of such
proceedings. Order 81A of the Rules of the Superior Courts provides inter alia that any proceedings
involving the Registrar, or under the Convention or Protocol, shall be commenced by an originating
notice of motion,8 which allows this type of case to progress faster than those which require an originating summons to be issued. Further, the Commercial List of the Irish High Court (which deals
with cases on an expedited and case managed basis), had its rules regarding cases admissible to that
list revised such that cases by or against the Registrar relating to its functions under the Convention
or the Protocol constituted admissible cases.9
Order 81A further provides that where any relief is sought affecting any registration on the International Registry, the Registrar shall be a respondent, if it is not the applicant.10 Accordingly, the
Registrar is always a party to cases where the applicant seeks the discharge of a registration.
Whilst there is limited judicial commentary on applications relating to the Convention (mainly
due to the fact that most cases are not fully contested), the Irish courts have been explicitly supportive of the Convention and its operation. Indeed, in the leading authority of Belair Holdings Limited
v Etole Holdings Limited11 O’Malley J, in observing that the court would not condone a misleading
representation, went on to state that ‘the Court must be conscious of the purpose and principles of
the Convention and importance of maintaining the integrity of the Registry’.12

IV. Types of case and jurisdiction
The types of case which have been brought before the Irish courts seeking discharge of registrations on the International Registry broadly fall into two categories, which we summarise below.
Each broad class involves different jurisdictional considerations. The rationale for applications to
discharge such registrations arises from the fact that the Registrar has no adjudicative function and
4
5
6
7
8
9
10
11
12

Article 44(4) of the Convention.
International Interests in Mobile Equipment (Cape Town Convention) Act 2005, s 4.
bid, s 7.
ibid, s 8.
Rules of the Superior Courts, Order 81A, r 1(2) and r 1(3).
Rules of the Superior Courts, Order 63A, r 1(h).
Rules of the Superior Courts, Order 81A, r 1(5).
[2015] IEHC 569.
ibid 8.
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is not empowered to reach a determination as to the validity or appropriateness of any registration.
Rather, it is for the court with jurisdiction over the Registrar to reach such conclusion and to make
appropriate directions and orders.

A. Registrar as sole respondent
The first, and least frequent, class of case involving applications seeking to discharge registrations are
those where, for whatever reason, holder of the right to discharge the registration cannot be located.
In such cases, the only respondent to the proceedings is the Registrar, as the applicant seeks an order
directly against the Registrar to effect the discharge of the impugned registration. These cases arise
in circumstances where the holder of the right to discharge the registration – typically in respect of
an international interest – is a corporate entity which has been either liquidated or dissolved from its
national register and thereby ceases to exist.
In those cases, it is only necessary to include the Registrar as the sole respondent and the jurisdiction of the Irish courts for any orders the applicant may seek against the Registrar is clearly premised
on the Convention. The default basis for jurisdiction over the Registrar arises by virtue of Article
44(1). A secondary or alternative basis arises under Article 44(2). In the absence of other respondents to the proceedings in such cases, there are no additional jurisdictional considerations to be
borne in mind. It should also be noted that, since the Registrar is established and incorporated as an
Irish limited company, the Irish courts have in personam jurisdiction over it.
In circumstances where the Registrar has never disputed the jurisdiction of the Irish courts over
it, the Irish courts have never taken issue with the proposition that they have jurisdiction under Article 44 of the Convention. Indeed, it would be surprising if they did in the light of the status of the
Convention and Protocol in Irish law.

B. Registrar as co-respondent
The other broad class of case typically involves a scenario where there is a registrable non-consensual
right or interest (‘RNCRI’) under Article 40 of the Convention. In such cases, the party which has effected the impugned registration and the Registrar are both respondents to the proceedings. Usually,
the primary relief sought with regard to the discharge of the registration is directed against the registrant with a secondary provision that, in the event of that party’s failure to discharge the registration
in question within a specified period, the obligation falls upon the Registrar.
The Convention bases for the jurisdiction of the Irish courts over the Registrar in such proceedings are as set out in section IV(A) above. In addition, depending on the circumstances, Article 44(3)
may also establish such jurisdiction, as was determined to be the case in UniCredit Global Leasing
GmbH v Business Aviation Limited.13 However, the question of the jurisdiction of the Irish courts over
the registrant is not answered by the Convention and instead is determined by Irish law regarding
jurisdiction. We examine the relevant principles separately below.

V. Jurisdiction over the registrant
The basis on which the Irish courts can assert jurisdiction depends firstly on the location of the other
respondent, the registrant. Different jurisdictional rules apply under Irish law depending on the residence or domicile of the party involved. To date, all registrants in cases involving disputed Article 40
13
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registrations have been from countries outside the EU and EFTA, as a consequence of which specific
rules apply to respondents located in such countries.14 However, for the sake of completeness, we address the bases of jurisdiction for each class of potential registrant below.

A. Irish registrants
None of the cases to date seeking the discharge of Article 40 RNCRI registrations involve Irish domiciled registrants. However, should that ever arise, the Irish courts would necessarily have in personam jurisdiction over an Irish domiciled party, including a company incorporated and registered
under the laws of Ireland. In such cases, the relevant proceedings could be issued without seeking
the leave of the court.

B. EU and certain EFTA registrants
Again, none of the cases to date seeking the discharge of Article 40 RNCRI registrations have involved EU or EFTA member state domiciled registrants. However, should such a situation ever arise,
regard would be had to the relevant instruments. For the purpose of EU member state domiciled registrants, the relevant instrument is the Brussels Recast Regulation,15 whereas for Norway, Switzerland
and Iceland (being EFTA member states), the relevant instrument is the Lugano Convention.16 Both
instruments provide, in Articles 24(3) and 22(3) respectively, that exclusive jurisdiction in proceedings which have as their object the validity of entries in public registers shall lie with the courts of a
member state where the register is kept. Accordingly, for registrants from an EU member state or the
EFTA member states identified above, those provisions may be relied upon to confer jurisdiction on
the Irish courts in circumstances where the International Registry is maintained in Ireland. Under
Irish procedural rules, relevant proceedings can be issued in such cases without leave of the court.

C. Registrants from the rest of the world
In the cases to date involving a respondent in addition to the Registrar, that other respondent has
typically been domiciled outside both the EU and the EFTA member states identified above at section V(B). In order to bring Irish proceedings against such a party, leave of the court must first be obtained for liberty to issue and serve such proceedings out of the jurisdiction.17 Applications seeking
such leave of the court are issued under Order 11 of the Rules of the Superior Courts and are made
ex parte. As part of the application, the applicant must set out which jurisdictional grounds under
Order 11 it believes apply so that the Irish High Court can be satisfied it may permit the commencement of proceedings. If the court is satisfied that one or more of the Order 11 grounds are made out,
the proceedings may be commenced.
To date, the orders made by the Irish High Court in applications for leave to issue and serve proceedings out of the jurisdiction under Order 11 consistently rely upon particular rules to establish
the jurisdiction of the Irish courts over such respondents. Specifically, Order 11, rule 1 (f), (g) and
14
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One case not involving an application under Article 40 did include an EU based co-respondent as the holder of the right
to discharge the registration, which entity was in fact dissolved.
Regulation (EU) 1215/2012 of 12 December 2012 on Jurisdiction and the Recognition and Enforcement of Judgments in
Civil and Commercial Matters [2012] OJ L351/1.
Convention on Jurisdiction and the Recognition and Enforcement of Judgments in Civil and Commercial Matters [2007]
OJ L339/3. Whilst Liechtenstein is an EFTA member state, it is not a party to the Lugano Convention.
Rules of the Superior Courts, Order 11.
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(h) are routinely cited by applicants as justification for the Irish courts to confirm the exorbitant jurisdiction over such parties (albeit that does not mean others may not apply). We outline and explain
the relevance of each below.

D. Specific Order 11 grounds
Order 11, rule 1(f) permits the issuing of proceedings against a party domiciled outside the EU and
the EFTA member states identified at section V(B) above if ‘[t]he action is founded on a tort committed within the jurisdiction’.18 In most of the Article 40 cases, where there is a block on title arising
from the unilateral act of the party which has made the impugned registration, the applicant has
usually also claimed substantive reliefs against that party for, most frequently, slander of title, defamation and, less frequently, misrepresentation and malicious falsehood. Essentially, these are all tort
claims which arise from the fact that the party which made the impugned registration has communicated incorrect information and that information is now maintained and remains accessible on the
International Registry. These claims are therefore often successfully relied upon as a jurisdictional
rationale to justify bringing of proceedings in Ireland against the registrant.
Order 11, rule 1(g) allows proceedings to be issued against a party domiciled outside the EU and
the EFTA member states identified above at section V(B) if ‘[a]ny injunction is sought as to anything
to be done within the jurisdiction, or any nuisance within the jurisdiction is sought to be prevented
or removed, whether damages are or are not also sought in respect thereof ’.19 The applicant may, as
part of the substantive proceedings against the registrant, seek relief in the nature of an injunction
arising from the disputed RNCRI registration. In such circumstances, the Irish courts are likely to be
satisfied to permit the proceedings to be issued against the registrant on that ground.
Order 11, rule 1(h) also affords the Irish courts the opportunity to grant leave to issue and serve
proceedings out of the jurisdiction if ‘[a]ny person out of the jurisdiction is a necessary or proper
party to an action properly brought against some other person duly served within the jurisdiction’.20
In circumstances where the relief with regard to the discharge of the disputed RNCRI registration is
also sought against the Registrar, over which entity the Irish courts have exclusive jurisdiction under
the Convention, this ground is generally rather straightforward for the applicant to make out.
In the most recent decision, UniCredit Global Leasing GmbH v Business Aviation Limited21 McDonald J found he had jurisdiction over the registrant / co-respondent, a UAE company, pursuant
to Order 11, rules 1(f) and (g).22 In addition, he also relied on section 5.4(f) of the International
Registry Regulations,23 which expressly requires, as a condition to the registration of an RNCRI, that
the registrant agrees to submit to the jurisdiction of the courts where the Registrar has its centre of
administration (ie Ireland).24
In general, any finding as to jurisdiction over the registrant is initially made at an ex parte hearing
prior to the commencement of proceedings. Such applications are typically made to the ordinary
Irish High Court, which has a specific sitting on a Monday to deal with (non-urgent) ex parte appli18
19
20
21
22
23

24
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ibid, r 1(f).
ibid, r 1(g).
ibid, r 1(h).
[2019] IEHC 139.
ibid [103].
International Civil Aviation Organization, Regulations and Procedures for the International Registry (Seventh Edition)
2016. See Aviareto, ‘Regulatory Information’ <www.aviareto.aero/information-centre/regulatory-information/> accessed
25 March 2019.
[2019] IEHC 139 [103].
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cations. At that hearing, the applicant would seek leave to issue and serve the proceedings outside of
the jurisdiction relying on one or more of the grounds summarised and explained above. Assuming
the court is satisfied that the Order 11 grounds are established, the relevant order is made and the
proceedings are commenced and served. However, since most applicants have asserted substantive
reliefs in their intended proceedings which facilitate reliance on one or more of the Order 11 grounds
cited above, the Irish High Court is usually satisfied it has jurisdiction over such party and the proceedings are commenced.

VI. Conclusion
For any reliefs sought against the Registrar, which is typically the discharge of a disputed registration, the Irish courts will need to be satisfied that they have jurisdiction to make the relevant orders
against the Registrar. In making such orders to date, the Irish courts have been satisfied as to their
express jurisdiction under Article 44 of the Convention. This is so both in respect of cases where the
Registrar is the sole respondent, where the holder of the right to discharge the registration no longer
exists or cannot be found, and where the Registrar is a co-respondent along with the registrant of an
RNCRI under Article 40 of the Convention. For the latter class of cases, the jurisdiction of the Irish
courts over the registrant will depend on the domicile of that party. However, in the cases to date, the
available Order 11 grounds have been relied upon successfully by the applicants in order to satisfy
the Irish courts to assume jurisdiction over such registrants.
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Depositary Update
Unidroit Secretariat
Unidroit as Depositary
Unidroit is designated as the Depositary under the Cape Town Convention and each of its three
Protocols (Aircraft, Rail and Space). Given the complexity of the systems of declarations and notifications under these instruments, the depositary functions are particularly important. They are
set out in each instrument. For example, Article 62 of the Convention provides that instruments of
ratification and accession are to be deposited with Unidroit, and that Unidroit is to provide Contracting States with notification of each new ratification or accession and withdrawal or amendment
of declaration, and provide notifications and copies of instruments to the Supervisory Authority and
the Registrar of the International Registry.
Unidroit provides assistance to intending or potential Contracting States by way of providing
information on the ratification/accession process, and assistance in relation to the drafting of instruments of ratification/accession and declarations. For example, Unidroit has produced guides on
Model Instruments of Ratification and Accession, and a Memorandum containing information and
model forms for the making of declarations under the Convention and protocols. These documents
do not venture into the policy choices to be made by Contracting States, and in its capacity as Depositary Unidroit is not able to provide advice to States in relation to their policy choices.
The Depositary is required to prepare regular reports on the manner in which the international
regime established by the Convention has operated in practice. These reports, which are provided
to Contracting States and posted on the Unidroit website (<https://www.unidroit.org/depositary2001capetown>), are issued every 2 years so as to coincide with the reporting cycles of the Supervisory Authority.
In addition to its formal depositary functions, Unidroit has also been involved in a number of
promotion activities and seminars which have been designed to advance awareness and understanding of the Cape Town Convention regime. For the activities undertaken, see the Unidroit Annual
Report 2018 which can be found at the Unidroit website at <https://www.unidroit.org/english/governments/councildocuments/2019session/cd-98-02-e.pdf>.
Unidroit has also hosted visits by Government officials to discuss the requirements for ratifying
or acceding to the Convention, to supplement advice provided through web-site resources.
The Unidroit website contains an archive of documents relevant to the development of the
Convention and its protocols, and status lists which are updated to show the signatory and Contracting States of the Convention and its protocols. An email update service also provides update
information.

© 2018 The Author(s).
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Status of the Convention and Protocols
As at 31 December 2018, the status of the Convention and its Protocols were as follows:
 Cape Town Convention: 79 Contracting States and 1 Regional Economic Integration Organisation - entered into force 1 May 2006;
 Aircraft Protocol: 76 Contracting States and 1 Regional Economic Integration Organisation
- entered into force 1 May 2006;
 Rail Protocol: not yet in force (6 Signatory States, 3 Contracting States and 1 Contracting
Regional Economic Integration Organisation);
 Space Protocol: not yet in force (4 Signatory States).
Annex 1 hereto is a table listing the Contracting States and Regional Economic Integration Organisations to each instrument.
The Convention and the Aircraft Protocol (and, subsequently, the Rail and Space Protocols) were
developed with a view to ensuring that their provisions would be capable of being adopted by States
in all geographic regions, irrespective of the type of legal system. In this regard, the Convention and
Aircraft Protocol have been extremely successful, with their Contracting States to date being drawn
from all regions of the world, and representing States at all levels of economic development and a
broad range of legal systems. The Convention is also the most successful treaty – in terms of the
number of ratifications – to have been developed by Unidroit.
The small difference in the number of Contracting States for the Convention and the Aircraft
Protocol is explained by the fact that a number of States have only deposited an instrument of ratification/accession in respect of the Convention and have not also deposited an instrument in respect
of a Protocol, or have not deposited a declaration pursuant to Article 54(2) of the Convention (the
making of a declaration pursuant to that Article is a mandatory requirement that must be fulfilled
before a State is able to ratify or accede to a Protocol). Being a framework Convention, it is designed
to operate in conjunction with a Protocol.1

Preparatory Commissions – Rail and Space Protocols
In relation to the Rail Protocol, a Preparatory Commission was set up by Resolution No. 1 of the
Luxembourg diplomatic Conference for the establishment of an International Registry under the
Luxembourg Protocol. The Ratification Task Force set up by the Rail Preparatory Commission
planned a detailed ratification strategy and an intense agenda for its work for the purpose of reaching within a reasonable timeframe the number of adhesions required for the entry into force of the
Protocol and the operability of the international Registry. The Rail Preparatory Commission held
its 8th session in Rome on 6-7 December 2018. The session was attended by 32 State delegations.
It was opened by the Chairman of the Unidroit General Assembly, Ambassador Paul Dühr of the
Embassy of Luxembourg in Rome, Unidroit Secretary-General Professor Ignacio Tirado, and Chief
of Technical Interoperability of OTIF Mr Bas Leermakers. The Commission approved the Statutes
and the Rules of Procedure of the Supervisory Authority, as well as future steps leading to the entry
into force of the Protocol. A number of participating delegations made statements relating to the
benefits connected with the future operation of the Protocols as well as to the status of the ratification process in their legal system. On the second day, panellists briefed interested delegations on the
1

Article 6(1) of the Convention provides: ‘This Convention and the Protocol shall be read and interpreted together as a
single instrument.’
Article 49 states that the Convention applies ‘only as regards a category of objects to which a Protocol applies’, and does so,
inter alia, ‘subject to the terms of that Protocol … and as between [parties to the] Convention and that Protocol’.
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Protocol and its implementation (see report at <https://www.unidroit.org/english/documents/2018/
depositary/ctc-rail/prepcom-08sess/rail-prepcom-8sess-07-e.pdf>). Together with the Rail Working
Group, Unidroit participated in 2018 to a number of important events in different countries to
promote the Rail Protocol.
The Preparatory Commission held five sessions between 2013 and 2017 at Unidroit’s Headquarters in Rome at the end of which the text of the Regulations was finalised. At the outcome of the
fourth session (Rome, 10 and 11 December 2015), the Commission successfully finalised the text of
the Registry Regulations as amended by Sir Roy Goode following consultations with the Industry
and relevant stakeholders. The fifth session held on 6 December 2017 discussed the progress in, the
selection of a Registrar, the appointment of a Supervisory Authority as well as a series of promotional
events for 2018. It also created a Sub-Group to reassess industry participation for the promotion and
development of the Space Protocol, which held 3 teleconferences on 6 April, 20 July and 26 October
2018.

Declarations
In relation to declarations, the Convention and its Protocols are unique amongst commercial law
treaties in providing Contracting States with a large number of choices to make declarations which
modify the application of the instruments. Apart from the Article 54(2) declaration noted above,
none of the declarations are mandatory, and the Contracting States to the Convention and Aircraft
Protocol have each made different choices as to which other declarations, if any, they will make. Annexes 2-A and 2-B show the number of Contracting States that have made each of the declarations
under the Convention and Aircraft Protocol.
The benefits to be derived by a Contracting State may depend upon which declarations it has
made. For example, the OECD Aircraft Sector Understanding under the Arrangement on Officially
Supported Export Credits incorporates a material discount for certain aircraft backed export credit
provided to a borrower in a State that has ratified the Cape Town Convention and Aircraft Protocol,
but only if that State has also made the ‘qualifying declarations’ that are specified in the Understanding and implemented them so as to prevail over other national law.2
A declaration will affect the application of the Convention and Protocols for the Contracting
State that has made it. It is therefore important that Contracting States ensure that their declarations
are expressed in clear, unambiguous language to avoid uncertainty arising about how the Convention and its Protocols apply in relation to that State. Any such uncertainty could, in turn, impact
the extent to which the Contracting State is able to realise the legal and economic advantages of the
Convention. The text of each declaration is publicly searchable: it is provided to the International
Registry and made available for public search on the International Registry site, in addition to being
posted on the Unidroit website. Unidroit encourages all intending Contracting States to consult
the Declarations Memorandum when drafting their declarations and to base their declarations on
the forms set out in the Memorandum so as to ensure that their declarations comply with the requirements of the Convention and Protocols. To date, the large majority of Contracting States have
based their declarations on the model forms contained in that Memorandum.3
2
3






Annex 3 hereto sets out the provision relating to the qualifying declarations under the Aircraft Sector Understanding.
The Declarations Memorandum relating to the Convention and Protocols are to be found on the Unidroit website at the
following pages:
 Convention and Aircraft Protocol - <http://www.unidroit.org/english/documents/2011/depositary/dc09-dep-01rev4-e.
pdf>;
 Convention and Rail Protocol - <https://www.unidroit.org/english/documents/2009/depositary/dc10-dep-01-e.pdf>.
 Convention and Space Protocol - <https://www.unidroit.org/english/conventions/mobile-equipment/depositaryfunction/declarations/space-decl-mem.pdf>.

2018

Cape Town Convention Journal

117

Depositary Update

ANNEX 1
LIST OF CONTRACTING STATES
(as at 31 December 2018)
Contracting State
Afghanistan
Albania
Angola
Argentina
Australia
Bahrain
Bangladesh
Belarus
Bhutan
Brazil
Burkina Faso
Cameroon
Canada
Cape Verde
China
Colombia
Congo
Costa Rica
Côte d’Ivoire
Cuba
Dem. Rep. of Congo
Denmark
Egypt
Eswatini
Ethiopia
Fiji
Gabon
Ghana
India
Indonesia
Ireland
Jordan
Kazakhstan
Kenya
Kuwait
Latvia
Luxembourg
Madagascar
Malawi
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Contracting State
Malaysia
Malta
Mexico
Moldova
Mongolia
Mozambique
Myanmar
Namibia
Netherlands
New Zealand
Nigeria
Norway
Oman
Pakistan
Panama
Paraguay
Romania
Russian Federation
Rwanda
San Marino
Saudi Arabia
Senegal
Seychelles
Sierra Leone
Singapore
South Africa
Spain
Sweden
Syrian Arab Republic
Tajikistan
Togo
Turkey
Ukraine
United Arab Emirates
United Kingdom
United Republic of Tanzania
United States of America
Uzbekistan
Viet Nam
Zimbabwe
Regional Economic
Integration Organisations
European Union
TOTAL
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Space Protocol
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ANNEX 2
•
•
•

Annex 2-A – Declarations made by each Contracting State and Regional Economic Integration Organisation under the Convention
Annex 2-B – Declarations made by each Contracting State and Regional Economic Integration Organisation under the Aircraft Protocol
Annex 2-C – Glossary of Declarations Capable of Being Made under the Convention and
Aircraft Protocol

Annex 2-A
Table showing the declarations made under the Cape Town convention by each Contracting
State And Regional Economic Integration Organisation thereto (as at 31 December 2018)

Contracting State

39(1)(a) 39(1) (b) 39(4)

40

Afghanistan





Albania





Angola



Argentina



Australia



Bahrain







Bangladesh







50



52

53





54(2) –
54(2) –
No Court Court
54(1) Required Required























Belarus
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Cuba
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Denmark







Egypt














Eswatini
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Contracting State

39(1)(a) 39(1) (b) 39(4)

40

50

52

53

54(2) –
54(2) –
No Court Court
54(1) Required Required

55

60(1)



Fiji



Gabon
Ghana







India







Indonesia







Ireland





Jordan



Kazakhstan





Kenya




































Kuwait


Latvia
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Contracting State

39(1)(a) 39(1) (b) 39(4)

40

Singapore





South Africa







Spain4







Sweden





Togo







Turkey







50

52





53

54(2) –
54(2) –
No Court Court
54(1) Required Required



55

60(1)

55

60(1)














Syrian Arab Rep.


Tajikistan

United Arab Emirates





United Kingdom5

















Ukraine


















United Rep. of Tanzania
United States of America







Uzbekistan
Viet Nam















Zimbabwe
Regional Economic
Integration
Organisation

39(1)(a) 39(1) (b) 39(4)

40

50

52

53

36

5

17

45

54(2) –
54(2) –
No Court Court
54(1) Required Required


European Union6
TOTAL
1

2

3

4

5

6

122

58

44

14

1

61


14

7

3

The Government of Canada declared, in accordance with Article 52 of the Convention, that the Convention is to apply to the following
provinces and territories: Alberta, British Columbia, Manitoba, New Brunswick, Newfoundland and Labrador, the Northwest Territories,
Nova Scotia, Nunavut, Ontario, Prince Edward Island, Quebec, Saskatchewan and Yukon.
At the time of its accession to the Convention, the Kingdom of the Netherlands also made declarations applying the Convention to the
following territorial units (only): the Netherlands Antilles and Aruba.
New Zealand declared, in accordance with Article 52, that, ‘consistent with the constitutional status of Tokelau and taking into account the
commitment of the Government of New Zealand to the development of self-government for Tokelau through an act of self-determination
under the Charter of the United Nations, this accession shall not extend to Tokelau unless and until a Declaration to this effect is lodged by
the Government of New Zealand with the Depositary on the basis of appropriate consultation with that territory’.
Spain made the following declaration: ‘In the event that this Convention on International Interests in Mobile Equipment were to be applied
to Gibraltar, Spain wishes to make the following declaration:
1. Gibraltar is a non-autonomous territory for the international relations of which the United Kingdom is responsible and which is subject
to a decolonisation process in accordance with the relevant decisions and resolutions of the General Assembly of the United Nations.
2. The authorities of Gibraltar are of a local nature and exercise exclusively internal competences which have their origin and their foundation in the distribution and attribution of competences performed by the United Kingdom, in compliance with its internal legislation, in
its capacity as sovereign State on which the mentioned non-autonomous territory depends.
3. As a result, should the Gibraltarian authorities participate in the application of this Convention it will be understood as effected exclusively within the scope of the internal competences of Gibraltar, and it cannot be considered to produce any change whatsoever in
relation with what was established in the two preceding paragraphs.
4. The procedure established by the regime relating to Gibraltar authorities in the context of certain international treaties agreed upon by
Spain and the United Kingdom on 19 December 2007 is applicable to this agreement.
5. The application to Gibraltar of the present Convention cannot be interpreted as recognition of any rights or situations involving matters
not included in Article 10 of the Treaty of Utrecht of 13 July 1713, signed by the crowns of Spain and Great Britain.’
The United Kingdom of Great Britain and Northern Ireland declared, in accordance with Article 52 of the Convention, that the United
Kingdom’s ratification shall be extended to the territories of the Island of Guernsey, the Cayman Islands, Gibraltar, Bermuda and the Isle of
Man for whose international relations the Government of the United Kingdom of Great Britain and Northern Ireland is responsible.
The European Union also made a declaration under Article 48(2) of the Convention - declarations under that Article may only be made by
Regional Economic Integration Organisations.
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Annex 2-B
Table showing the declarations made under the aircraft protocol by each Contracting State and
Regional Economic Integration Organisation thereto (as at 31 December 2018)
Contracting State
Afghanistan
Albania

XIX(1)

XXIX




Angola
Argentina



Australia
Bahrain


Bangladesh
Belarus
Bhutan
Brazil



Burkina Faso
Cameroon
Canada1



Cape Verde
China





Colombia
Congo
Côte d’Ivoire

XXX(1): XXX(1): XXX(1):
XXX(3) XXX(3)
VIII *
XII
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Contracting State

XIX(1)

XXIX

XXX(1): XXX(1): XXX(1):
XXX(3) XXX(3)
VIII *
XII
XIII
XXX(2) Alt A
Alt B XXX(5)
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Regional Economic Integration Organisation
European Union5
TOTAL
*

1

2
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Uzbekistan
Viet Nam





United Republic of Tanzania
United States of America





Romania

Spain






XIX(1)

XXIX

12

15






XXX(1): XXX(1): XXX(1): XXX(2) XXX(3) XXX(3) XXX(5)
VIII
XII
XIII
Alt A
Alt B
55

52

56

45

50

1


4

European Union Member States that have ratified or acceded to the Convention and Aircraft Protocol after 26 November 2009 (the date
of the Unidroit seminar “The European Union and the Cape Town Convention”) have not made the declaration under this article: this is
consistent with the summary of conclusions of the seminar.
The Government of Canada declared, in accordance with Article XXIX of the Aircraft Protocol, that the Protocol shall extend to the
following provinces and territories: Alberta, British Columbia, Manitoba, New Brunswick, Newfoundland and Labrador, the Northwest
Territories, Nova Scotia, Nunavut, Ontario, Prince Edward Island, Quebec, Saskatchewan and Yukon.
At the time of its accession to the Convention, the Kingdom of the Netherlands also made a declaration under Article XXIX of the Aircraft
Protocol applying the Protocol to the following territorial units (only): The Netherlands Antilles and Aruba.
New Zealand declared, under Article XXIX of the Aircraft Protocol, that, ‘consistent with the constitutional status of Tokelau and taking
into account the commitment of the Government of New Zealand to the development of self-government for Tokelau through an act of
self-determination under the Charter of the United Nations, this accession shall not extend to Tokelau unless and until a Declaration to this
effect is lodged by the Government of New Zealand with the Depositary on the basis of appropriate consultation with that territory’.
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The United Kingdom of Great Britain and Northern Ireland declared, pursuant to Article XXIX of the Aircraft Protocol, that the ratification
of the Protocol shall be extended to the territories of the Island of Guernsey, the Cayman Islands, Gibraltar, Bermuda and the Isle of Man
for whose international relations the United Kingdom is responsible.
The European Union also made a declaration under Article XXVII(2) of the Aircraft Protocol - declarations under that Article may only be
made by Regional Economic Integration Organisations.

Annex 2-C
Glossary of declarations capable of being made under the Convention and Aircraft Protocol
Article

Short Description

Convention
39(1)(a)

Non-consensual rights or interests that have priority without registration

39(1)(b)

Preservation of right of a provider of public services to arrest or detain an
aircraft object

39(4)

Priority of Art 39(1)(a) interests over an international interest registered
prior to ratification/accession

40

Registrable non-consensual rights or interests

48(2)

Matters governed by the Convention for which competence has been
transferred to the Organisation by its Member States (such declaration may
only be made by Regional Economic Integration Organisations)

50

Application of the Convention to internal transactions

52

Application of the Convention to one or more territorial units

53

Declaration of relevant court

54(1)

Power to lease a charged object while in the declaring State’s territory

54(2)

Whether remedies may be exercised only with leave of the court

55

Relief pending final determination

60(1)

Application of Convention priority rules to pre-existing rights or interests

Aircraft Protocol
XIX(1)

Designated entry points

XXVII(2)

Matters governed by the Protocol for which competence has been
transferred to the Organisation by its Member States (such declaration may
only be made by Regional Economic Integration Organisations)

XXIX

Application of the Aircraft Protocol to one or more territorial units

XXX(1) (VIII)

Choice of law

XXX(1) (XII)

Insolvency assistance

XXX(1) (XIII)

De-registration and export request authorisation

XXX(2)

Modification of provisions regarding relief pending final determination and
the time within which such relief is to be granted

XXX(3)

Remedies on insolvency (and selection of Alternative A or Alternative B)

XXX(5)

Modification of jurisdiction provisions
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ANNEX 3
OECD Aircraft Sector Understanding Qualifying Declarations Convention (as at 31 December 2018)
•
•

Part 1 – Text of Annex 1 of the OECD Aircraft Sector Understanding1
Part 2 - Table of Qualifying declarations

Part 1
Text of Annex 1 of the OECD Aircraft Sector Understanding, describing the ‘qualifying’
declarations under the Cape Town Convention and Aircraft Protocol2

ANNEX 1: QUALIFYING DECLARATIONS
1. For the purpose of Section 2 of Appendix II, the term ‘qualifying declarations’, and all other references thereto in this Sector Understanding, means that a Contracting party to the Cape Town
Convention (Contracting Party):
a) Has made the declarations in Article 2 of this Annex, and
b) Has not made the declarations in Article 3 of this Annex.
2. The declarations for the purpose of Article 1 a) of this Annex are:
a) Insolvency: State Party declares that it will apply the entirety of Alternative A under Article XI
of the Aircraft Protocol to all types of insolvency proceeding and that the waiting period for
the purposes of Article XI (3) of that Alternative shall be no more than 60 calendar days.
b) Deregistration: State Party declares that it will apply Article XIII of the Aircraft Protocol.
c) Choice of Law: State Party declares that it will apply Article VIII of the Aircraft Protocol.
And at least one of the following (though both are encouraged):
d) Method for Exercising Remedies: State Party declares under Convention Article 54 (2) that
any remedies available to the creditor under any provision of the Convention which are not
expressed under the relevant provisions thereof to require application to a court may be exercised without leave of the court (the insertion ‘without court action and’ to be recommended
(but not required) before the words ‘leave of the court’);
e) Timely Remedies: State Party declares that it will apply Article X of the Aircraft Protocol in
its entirety (though clause 5 thereof, which is to be encouraged, is not required) and that the
number of working days to be used for the purposes of the time-limit laid down in Article
X (2) of the Aircraft Protocol shall be in respect of:

1
2

126

<http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?cote=TAD/ASU(2018)3&docLanguage=En>, see p. 35.
The text does not address the ‘disqualifying’ declarations under Paragraph 3 of Annex 1 to the Aircraft Sector
Understanding.
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1) The remedies specified in Articles 13 (1) (a), (b) and (c) of the Convention (preservation of
the aircraft objects and their value; possession, control or custody of the aircraft objects; and
immobilisation of the aircraft objects), not more than that equal to ten calendar days, and
2) The remedies specified in Articles 13 (1) (d) and (e) of the Convention (lease or management of the aircraft objects and the income thereof and sale and application of proceeds
from the aircraft equipment), not more than that equal to 30 calendar days.
3. The declarations referred to in Article 1 b) of this Annex are the following:
a) Relief Pending Final Determination: State Party shall not have made a declaration under Article 55 of the Convention opting out of Article 13 or Article 43 of the Convention; provided,
however, that, if State Party made the declarations set out under Article 2 d) of this Annex, the
making of a declaration under Article 55 of the Convention shall not prevent application of the
Cape Town Convention discount.
b) Rome Convention: State Party shall not have made a declaration under Article XXXII of the
Aircraft Protocol opting out of Article XXIV of the Aircraft Protocol; and
c) Lease Remedy: State Party shall not have made a declaration under Article 54 (1) of the Convention preventing lease as a remedy.
4. Regarding Article XI of the Aircraft Protocol, for Member States of the European Union, the
qualifying declaration set out in Article 2 a) of this Annex shall be deemed made by a Member
State, for purposes hereof, if the national law of such Member State was amended to reflect the
terms of Alternative A under Article XI of the Aircraft Protocol (with a maximum 60 calendar
days waiting period). As regards the qualifying declarations set out in Articles 2 c) and e) of this
Annex, these shall be deemed satisfied, for the purpose of this Sector Understanding, if the laws
of the European Union or the relevant Member States are substantially similar to that set out in
such Articles of this Annex. In the case of Article 2 c) of this Annex, the laws of the European
Union (EC Regulation 593/2008 on the Law Applicable to Contractual Obligations) are agreed to
be substantially similar to Article VIII of the Aircraft Protocol.
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Part 2
Table of Qualifying declarations, showing which of the Contracting States to both the
Convention and Aircraft Protocol have made the declarations in respect of the subject matter3
of the “qualifying” declarations in Annex 1 of the OECD Aircraft Sector Understanding
Timely Remedies
(At least one of the declarations
should be made)
54(2)
Leave of Court
not required

X6
Timetable for
Advance Relief

Afghanistan





Albania



Angola



Contracting State

Argentina

VIII4
Choice of Law

XI5
Remedies on
Insolvency Alternative A

XIII
De-registration
and export

































Australia



Bahrain











Bangladesh











Belarus



Bhutan










Brazil
Burkina Faso



Cameroon



Canada











Cape Verde











China









Colombia







7

Congo



Côte d’Ivoire
Dem. Rep. of the Congo



Denmark



Eswatini



Ethiopia





European Union











N/A

N/A

N/A

N/A

N/A

N/A

Fiji











Gabon



Ghana









India









Indonesia











Ireland



N/A



N/A



Jordan











Kazakhstan
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Timely Remedies
(At least one of the declarations
should be made)
VIII4
Choice of Law

XI5
Remedies on
Insolvency Alternative A

XIII
De-registration
and export











N/A



N/A



N/A







Madagascar











Malawi











Malaysia











Malta



N/A



N/A







Mongolia











Mozambique











Myanmar









54(2)
Leave of Court
not required

X6
Timetable for
Advance Relief

Kenya



Latvia
Luxembourg

Contracting State

Mexico



Namibia
Netherlands8



New Zealand



Nigeria



Norway



Oman



Pakistan



Panama



Paraguay

N/A







N/A























































Romania
Russian Federation



Rwanda











San Marino











Saudi Arabia



Senegal



Singapore



Sierra Leone



South Africa



Spain


































N/A

Swaziland



Sweden



N/A

Tajikistan











Togo











Turkey
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Timely Remedies
(At least one of the declarations
should be made)

Contracting State
Ukraine

54(2)
Leave of Court
not required

X6
Timetable for
Advance Relief



VIII4
Choice of Law

XI5
Remedies on
Insolvency Alternative A

XIII
De-registration
and export















United Kingdom9



N/A







United Republic of Tanzania





United States of America



Uzbekistan



Viet Nam



United Arab Emirates

TOTAL
3

4

5

6

7

8

9

10

11

130

10

61





























41

56

52

11

56

The table is not intended to indicate whether the particulars declarations made are themselves qualifying declarations. For example, the
declarations relating to Articles X and XI, Alt A require specific time periods, set out in calendar days. The table does not indicate which
Contracting States have specified such time periods, though the overwhelming majority of those that have made such declarations have
done so.
Paragraph 4 of Annex 1 of the Aircraft Sector Understanding provides that as regards the qualifying declaration set out in Articles 2 c) of
that Annex, this shall be deemed satisfied, for the purpose of this Sector Understanding, if the laws of the European Union or the relevant
Member States are substantially similar to that set out in such Articles of this Annex, and that in the case of Article 2 c) of this Annex, the
laws of the European Union (EC Regulation 593/2008 on the Law Applicable to Contractual Obligations) are agreed to be substantially
similar to Article VIII of the Aircraft Protocol. Accordingly, in addition to Luxembourg and Ireland who made this declaration, Latvia and
Malta have been included in this table as having made the declaration for the purposes of the Aircraft Sector Understanding, even though
neither Contracting State has lodged a declaration in relation to Article VIII.
Paragraph 4 of Annex 1 of the Aircraft Sector Understanding provides that for Member States of the European Union, the qualifying declaration set out in Article 2 a) of the Annex shall be deemed made by a Member State, for purposes of the Aircraft Sector Understanding, if
the national law of such Member State was amended to reflect the terms of Alternative A under Article XI of the Aircraft Protocol (with a
maximum 60 calendar days waiting period). It is therefore necessary to assess the national law of such Member States to determine if they
have made this qualifying declaration for the purposes of the Aircraft Sector Understanding: accordingly, neither the European Union nor
such Member States that have not made the declaration in relation to Article XI of the Protocol are counted in calculating totals under this
table.
Paragraph 4 of Annex 1 of the Aircraft Sector Understanding provides that as regards the qualifying declaration set out in Articles 2 e) of
that Annex, this shall be deemed satisfied, for the purpose of the Aircraft Sector Understanding, if the laws of the European Union or the
relevant Member States are substantially similar to that set out in that Article of this Annex. Whether or not such a Member State has made
a declaration in relation to Article X, it is not possible to assess, based solely on the information provided to the Depositary, whether that
State has satisfied the conditions of Article 2 e) of the Annex to the Aircraft Sector Understanding. For that reason, all Member States of the
European Union are listed in this table as ‘N/A’, irrespective of whether they may in fact have made a declaration in relation to Article X.
Canada also made declarations applying the Convention and the Aircraft Protocol to the following provinces and territories: Alberta, British Columbia, Manitoba, New Brunswick, Newfoundland and Labrador, the Northwest Territories, Nova Scotia, Nunavut, Ontario, Prince
Edward Island, Quebec, Saskatchewan and Yukon.
The Kingdom of the Netherlands also made declarations applying the Convention and the Aircraft Protocol to the following territorial units
(only): The Netherlands Antilles and Aruba.
At the time of its ratification of the Convention and the Aircraft Protocol, the Kingdom of Great Britain and the Northern Ireland made
declarations applying the Convention and Aircraft Protocol to the following territories: the Island of Guernsey, the Cayman Islands, Gibraltar, Bermuda and the Isle of Man for whose international relations the Government of the United Kingdom of Great Britain and Northern
Ireland is responsible.
Three of the Contracting States to the Cape Town Convention are not also Contracting States to the Aircraft Protocol. Of the 76 Contracting
States to both the Cape Town Convention and the Aircraft Protocol, the European Union is not included in these totals in light of the terms
of the Aircraft Sector Understanding.
Paragraph 4 of Annex 1 of the Aircraft Sector Understanding provides that for Member States of the European Union, the qualifying declaration set out in Article 2 a) of the Annex shall be deemed made by a Member State, for purposes of the Aircraft Sector Understanding, if
the national law of such Member State was amended to reflect the terms of Alternative A under Article XI of the Aircraft Protocol (with a
maximum 60 calendar days waiting period). It is therefore necessary to assess the national law of such Member States to determine if they
have made this qualifying declaration for the purposes of the Aircraft Sector Understanding: accordingly, such Member States that have not
made the declaration in relation to Article XI of the Protocol are not counted in calculating totals under this table.
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